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PLEADING CUSTOM IN AN ACTION FOR NEG- 
LIGENCE—REPLY "O A CRITICISM. 

Mr. Justice Brown, in retiring from the 
United States Supreme bench, calls attention 
to the fact that the courts have been losing 
sight of the fundamental principles of the 
law, and many technicalities have resulted. 
This Journal has been constantly calling at- 
tention to the encroachments of poorly con- 
sidered cases on fundamental pringiples and 
the danger growing out of the tendency of 
many lawyers and judges to rely upon case 
luw rather than those principles which should 
he carefully considered and which may be 
hbroughtinto use for the purpose of command- 
ing what is right and prohibiting what is 
Many lawyers and courts, it) ap- 
pears, are growing to think that the law is a 
poliey by which a set of rules has been 
udduced which are to be followed more be- 
cause such policy embraces a set of rules 
than that rules of law are to be administered 
hoth for the purpose of commanding what is 
right and prohibiting what is wrong. The 
soul of the law is lost sight of when these 
fundamental principles are not made the chief 
consideration in determining the policy which 
is to govern each particular ease. ‘*Get me 
> says the judge, instead 
of gathering the facts into his mind till they 
stand boldly forth with all their relationships 
understood, so that he will be in a position to 
intelligently apply legal principles and ae- 
complish justice. 

Not long since in an editorial entitled 
**Pleading Custom in an Action for Negli- 
gence of Workman Constructing Telephone 
Line,’’ we criticised an opinion of the Kansas 
City Court of Appeals in the case of Brunke 
v. Telephone Co., 90 8S. W. Rep. 753, 62 
Cent. L. J. 263. This criticism has been 
made the subject of both favorable and ad- 
verse comment on the part of some of those 
have read it. The adverse comment 
seems to have ariscn from a complete failure 
to understand the purport of our criticism. 
By reading the editorial in the view many of 


wrong. 


a case on all fours,’ 


who 








our readers got of it, and the one we intended 
to impress, it is plain that we did not mean to 
say that it is necessary to plead a usual cus- 
tom of doing a thing which is in common use 
if the party showing it had not intended to 
rely upon it to win his case. We have no 
doubt that a customary way of doing a thing 
may be shown as against an improper way of 
doing the same thing without pleading it, but 
what we endeavored to show was that even in 
that event the court should instruet the jury 
in such a way as to prevent such jury from 
taking the customary way shown to be a 
proper method, as amounting to law, when it 
is only in fact a question of evidence. We 
called particular attention to that section of 
Wigmore on Evidence, in which Professor 
Wigmore took such particular pains to ex- 
plain the use of customary methods of doing 
things as evidence in cases of negligence. In 
order that a jury might not take evidence of 
customary methods as substantive law, he 
points out the correct method, and this very 
caution, we said, was lost sight of by the 
Kansas City court, although it was so care- 
fully considered by Professor Wigmore in the 
section the court quoted as the basis of its 


opinion. 


We say here that, we have no intention of 
reflecting on the judge who writes an opinion 
any further than the other members of a court 
in our criticisms. The whole court shares 
the responsibility for the opinions which issue 
from it. 

The criticism we made of the language of 
the “Xansas City Court of Appeals, and 
which language we seem to be regarded in 
some quarters as having misunderstood, 
as will appear from Mr. Brennan’s article to 
be found on another page of this Journal, 
was as follows: ‘‘What has been said also 
disposes of the second question. As custom 
is not substantive, but evidential in charac- 
ter, it is not required to be pleaded. The 
rules of pleading call for the statement of sub- 
stantive facts and not of evidence by which 
those facts are to be established.’’ It is cer- 
tain that there is nothing in this opinion 
which would require a court to call the atten- 
tion of the jury to the fact that the customary 
method shown must not be taken as substan- 
tive law, but only as evidence of a correct 
method of doing the work. Professor Wig- 
more says the proper way to receive such 
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evidence is ‘‘with an express caution that it 
is merely evidential and is not to serve as a 
legal standard.’’ Wigmore on Evidence, 
Sec. 461. It is also certain that any custom, 
if relied upon, is not substantive but eviden- 
tial in character. It must be proved before 
it has the effect of law. So that the language 
used by the Kansas City court applies with 
equal force to custom, whether relied upon or 
merely used as evidence of a correct method. 
Professor Wigmore pointed out the difficulty 
in such cases ; the Kansas City court did not, 
even though it had before it the above section 
and cited it to support its position. Professor 
Wigmore says, section 461: ‘*The chief diffi- 
culty here is of another sort. It arises from 
the necessity of distinguishing between the 
use of such facts evidentially and their use as 
involving a standard of conduct in substantive 
law.’’ ‘Then follows a statement of the mat- 
ter so clear that both the importance and the 
clearness of statement should have left no 
doubt as to the duty of the court to have re- 
garded it, and the fact that there are cases 
which have left out of consideration this im- 
portant distinction, merely goes to show that 
Mr. Justice Brown’s statement that underly- 
ing principles are being lost sight of to the 
great detriment of the logical force of our 
laws is true. 


We believe we were fully justified in the 
statement that the conclusion reached by the 
Kansas City Court of Appeals was just such 
as might have been expected of a court that 
had not found out that custom must be 
pleaded. It must be apparent that if the 
matter of pleading custom was fully under- 
stood by the court it could not have reached 
the conclusion it did, for it would have fully 
appreciated the necessity of Professor Wig- 
more’s caution, which it certainly had full 
opportunity to have understood, having, as 
said, cited it in its opinion. Let us take what 
we quoted with regard to pleading custom 
from the fifth edition of Gould’s Pleading, by 
Professor Head, p. 46, sec. 16; ‘‘In plead- 
ing particular customs or private statutes, not 
only must the facts which bring the case 
within the custom or statute be pleaded, but 
the custom or statute itself, or at least so 
much of it as is material to the case must be 
recited by the party complaining or defending 
under it; the recital in these cases is not to 
be deemed matter of law. For such customs 





and statutes, although they may respectively 
furnish the rule of decision in zases falling 
within them—are no part of the law of the 
land ; but like private records, prescriptions, 
deeds, etc., are regarded and treated in 
pleadings as matters of fact, of which the 
courts of justice cannot take judicial notice. 
Hence itis that the existence of any such 
custom or statute may be demed by plea; and 
when so denied, it must be proved as’ a fact 
and can only be tried on an issue of fact.’’ 
Now let us quote the conclusion of the Kan- 
sas City court: ‘‘As custom is not substan- 
tive, but evidential in character, it is not re- 
quired that it should be pleaded. The rules 
of pleading call for the statement of constitu- 
tive facts and not of evidence by which those 
facts are to be established.*’ 

The above reasoning would apply with just 
as much force to custom which is relied upon 
and pleaded, as to evidence of a customary 
method. Hence the importance of marking 
distinctly the position of the parties, as is 
done fully and completely by Professor Wig- 
more. It justifies our statement in our edito- 
rial referred to (62 Cent. L. J. 253), ‘‘that a 
court should have written such an opinion 
after having read the section cited by it, 
seems almost incredible.’’ We see no reason 
for receding from our position, but on the 
contrary think we have clearly shown that we 
are right in the contention. The objection 
made by the appellant in Brunke v. Telephone 
Co., 90 S. W. Rep. 753 (the case we criti- 
cized), went to the necessity of pleading cus- 
tom. ‘The conclusion of the court is clearly 
to the effect that it is not necessary to plead 
custom, in view of the fact that custom, when 
relied upon, is merely a fact and cannot have 
the effect of substantive law till proven. 
There is no place in the article criticized 
which makes the claim that it is necessary to 
plead a customary method of doing a thing to 
show it to be a safer one than that which was 
used in a given case. The court could not 
have given very careful consideration to the 
section it cited to support its conclusion and 
not have seen the need of showing in its opin- 
ion the necessity of warning the jury in order 
that not only the distinction should have been 
made clear tothe jury, but that its own opin- 
ion might be clearly understood. 
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NOTES OF IMPORTANT DECISIONS. 


Risks ASSUMED WITH REFERENCE TO DE- 
FECTIVE CARS.— ‘The case of Tanner vy. Hitch, 
53 S. E. Rep. 287, presents some _ inter- 
esting points well considered. The plaintiff 
was employed by the day to haul logs for the de- 
fendant. His lodgings provided by the defend- 
ant were at Speed some five miles from the place 
of the logging operations. The defendant 
transported the plaintiff to and from daily on 
his log train which went to the woods empty in 
the morning and returned loaded in the even- 
ing. Onthe last return trip in the evening, the 
plaintiff and other daily laborers rode on top of 
the loaded log cars back to their lodgings. There 
were no other cars on the train. ‘There was evi- 
dence tending to prove that one of the standards 
for holding the logs in place on one of the cars 
was gone, and its place supplied with a knot or 
shoulder insuflicient for the purpose. The plain- 
tiff had taken his place as usual on this car to re- 
turn to his lodgings, and the logs tumbled off 
because of the absence of tbe corner standard, 
and threw the plaintiffin front of the car and 
crushed his leg. ‘There was evidence tending to 
prove that one Armstrong was general superin- 
tendent of all the logging operations, and tbat 
one Richardson had charge of the train and its 
crew, and loaded it with a logging machine, and 
whose duty it was to see that the cars were safely 
loaded. The plaintiff had no connection with 
the operations of the train or loading it. The 
following issues were submitted: Was Richard- 
son a fellow servant with the plaintiff so as to 
bar a recovery? The plaintiff contends that 
Richardson was delegated by Hitch, the master, 
to load the zars securely, and that, for this pur- 
pose, Richardson was in command of the loading 
machine and train crew; that the plaintiff was 
a daily hireling to saw logs in the woods, and 
bad no connection with Richardson’s force; that 
the master assumed the duty to furnish him 
transportation to and from the ‘*quarters;”’ that 
it was therefore the master's duty to see that this 
transportation was as reasonably safe as the na- 
ture of it permitted; that it was the master’s 
duty to see that the logs were secured with 
reasonable safety on the cars, so that the laborers 
employed in the woods could ride on them with- 
outimminent danger of being thrown off; that 
this duty was delegated by the master to 
Richardson to perform, and that the master is 
liable for Richardson’s negligence in loading a 
car with one corner standard gone. If such be 
the facts, we fully sustain the plaintiff's conten- 
tion. The rigorous rule that once obtained has 
been greatly modified. The true rule now is 
more humane, and holds the master liable for 
negligence in respect to such acts and duties as 
he is required or assumed to perform without 
regard to the rank or title of the agent intrusted 
with their performance. As to such acts, the 
agent occupies the place of the master, and he is 





liable for the manner in which they are per- 
formed. Flike v. Railroad, 53 N. Y. 549, 13 Am. 
Rep. 545; Crispin v. Babbitt, 81 N. Y. 521, 37 
Am. Rep. 521. Ifthe negligent act of one servant 
is donein the discharge of some positive duty, 
which the master owed to another servant, then, 
negligence in the act upon the part of the servant 
is the negligence of the master. This principle 
of the law of master and servant is laid down in 
many adjudications. Railroad v. Baugh, 149 U. 
S. 368, 13 Sup. Ct. Rep. 914, 37 L. Ed. 772; Rail- 
road vy. Seeley, 54 Kan. 21, 37 Pac. Rep. 104; 
Minneapolis v. Lundin, 58 Fed. Rep. 525, 7 C. C. 
A. 344; Coal & Coke Co. v. Peterson, 136 Ind. 
398, 35 N. E. Rep. 7, 43 Am. St. Rep. 327; Justice 
v. Pa. Co., 130 Ind. 321, 30 N. E. Rep. 303; 
Hough v. Railroad, 100 U. S. 213, 25 L. Ed. 612. 
The Supreme Court of Pennsylvania thus ex- 
presses it: ‘‘Whenever it is sought to hold the 
master liable for the act or neglect of his fore- 
man, the question to be first considered is 
whether the negligence complained of relates to 
anything which it was the duty of the master to 
do. If it does, then the master is liable, for he 
must see at his peril that his obligations to the 
workmen are properly discharged.’’ Ross v. 
Walker, 139 Pa. 42, 21 Atl. Rep. 157, 159, 23 Am. 
St. Rep. 160; Gunter v. Graniteville Mfg. Co., 18 
S. Car. 270, 44 Am. Rep. 573. It follows, there- 
fore, from all the modern authorities that Hitch’s 
liability for Richardson’s alleged negligence is 
not to be determined by the latter’s authority to 
hire and discharge hands, or to purchase and 
change machinery, and the like. The true test 
is whether Richardson was intrusted by Hitch 
with the performance of any duty that Hitch 
owed the plaintiff. If he was, and failed to per- 
form it, the defendant is liable. This principle 
applies alike to individuals and corporations. 
The defendant undertook to transport his labor- 
ers to and from their quarters on his loaded log 
cars. He permitted them to ride on them, and 
knew it was their only means of transportation. 
The uncontradicted evidence shows this. It, 
therefore, became the defendant’s duty, of which 
he could not relieve himself, to make such trans- 
portation as reasonably safe as the nature of it 
permitted. Care in loading the cars was one of 
the prime elements of safety, as the laborers sat 
on top of the logs. ‘The duty of properly loading 
the cars was intrusted to Richardson. If he neg- 


ligently loaded a log car with logs when one of 


the corner standards was gone, with no proper 
and sufficient substitute in its place, it was a neg- 
ligent act for which the master is responsible. If, 
by reason of such negligence the plaintiff was 
thrown off and injured, the defendant is plainly 
liable, unless he can establish such contributory 
negligence as will bar a recovery. 


MUNICIPAL CORPORATIONS — DOES A MUNI- 
CIPALITY SURRENDER RIGHT TO REGULATE 
OPERATION OF TRAINS BY GRANTING A RIGHT 
or Way OVER City STREETS.—State v. Atlantic 
& N.C. R. Co.,53 8. E. Rep. 290, presents a 
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question which is likely to frequently arise 
relative to the right of a city to regulate the 
operation of trains on its streets after granting a 
right of way. Among other things Mr. Justice 
Connor said: ‘-We do not think that either the 
language by which the license is given, or the 
stipulation in regard to its use, affects the right 
of power of the city to regulate the movement of 
trains on the street. This right isinherent in the 
city, as a portion of the police power, conferred 
by the state, and cannot be sold or bartered away. 
Any and all franchises or privileges conferred 
upon persons or corporations respecting the use 
of the streets, wharves, parks, or other public 
property of the city are conferred and accepted 
subject to the police power vested in the city. 
For instance, the defendant company stipulates 
that it will not run its trains through said streets 
at a higher rate of speed than three miles an 
hour. Can it be doubted that, even if the 
language be construed into the grant of the 
privileges of running its trains at that rate of 
speed, the governing body of the city could, if in 
their judgment such speed was dangerous, restrict 
it tosome other reasonable rate. The law is thus 
laid down by Judge Elliott: ‘The grant of a right 
to use a street does not by any means imply that 
the municipality surrenders the right to make 
needful police regulations, nor does it author:ze 
the company to unnecessarily obstruct the street 
or to negligently operate iis road. The right to 
make necessary rules for the safety of the public 
is a legislative power, and is not surrendered, if, 
indeed, it can be capable of surrender.’ Roads 
& Streets, § 479. Mr. Justice Brown, in Wabash 
R. R. Co. vy. Defiance, 167 U. 8. 88, 17 Sup. Ct. 
Rep. 748, 42 L. Ed. 87, says: ‘Indeed, the general 
principle that the legislative power of a city may 
control and improve its streets, and that such 
power, when duly exercised by ordinances, will 
override any license previously given by which 
the control of a certain street bas been sur- 
rendered to any individual or corporation, is so 
well established, both by the cases in this court 
and in the courts of the several states, that a refer- 
ence to the leading authorities upon the subject is 
suflicient.’. In Baltimore y. Baltimore Trust Co., 
166 U.S. 673, 17 Sup. Ct. Rep. 696, 41 L. Ed. 1160, 
it appeared that the city council in 1891 passed an 
ordinance authorizing the North Avenue Rail- 
way Company to lay a double track on Lexington 
street. ‘Thereafter an ordinance was passed re- 
voking the first and restricting the road to one 
track. Peckham J., says that it is unnecessary 
to discuss the question whether the council had 
the power to grant the license, and, if so, whether 
the ordinance constituted a contract. Conclud- 
ing he says: ‘It is sufficient for the decision of 
this case to hold that the direction to lay but one 
track through Lexington street, between the 
points mentioned, did not substantially change 
the terins of the contract, and was no more than 
the exercise by the city ofits acknowledged power 
to make a reasonable regulation conceraing the 





use of that street by the railroad company, and 
that the original contract (assuming that one 
existed) was entered into subject to the right of 
the city toadopt such a regulation.’ In Smith 
on Mun. Corp. § 1288, it is said: ‘The powers of 
a municipal corporation in respect to opening, 
improving, and controlling its streets are held in 
trust for the benefit of the public and cannot be 
surrendered by contract to private persons, or to 
a corporation, by resolution of a common council, 
or in any other manner.’ The general rule to be 
extracted from the authorities 1s that the legis- 
lative power vested in municipal bodies is some- 
thing which cannot be birtered away in such 
manner as to disable them from the performance 
of their public functions. Railroad v. Defiance, 
supra.” 


OBSERVATIONS CONCERNING 
+O 


SOME 
CAUTIONARY INSTRUCTIONS 
JURIES. 


1. Province of court injury trials. 

2. Purpose of instructions. 

3. Discretion and care respecting cautionary in- 
structions, 

4. General nature of proper cautionary instruc- 
tions. 

5. Same—Criminal cases. 

6. Caution against influence by sympatby or pre- 


‘judice. 


7. Same—Caution as to duty of jury in a suit be- 
tween acorporation and an individual. 

8. Cautionary as to cred bility of witnesses. 

9. Interest of party or witness in result. 

10. Different statement out of court. 

li. May reject all or part and believe part. 

12. Rejecting whole because false in part. 

13. Caution to consider their own experience and 
observation. 

14. Testimony contrary to physical facts, 

15. Disregard of financial condition of parties. 

16. Positive and negative testimony. 

17. Caution as to expert testimony. 


1. Province of Court in Jury Trials.—The 
practice of trial judges in giving what are 
termed cautionary instructions to juries is 


quite common. Under the common law 
practice as it exists in England, the federal 
courts and in some of the states of this 
country, at the conclusion of the case the 
trial judge charges the jury by summing up 
the evidence, or orally stating to the jury 
what are the questions upon which they are 
to find; enumerating what evidence is pre- 
sented on these questions, and then direct- 
ing the jury what principles of law they are 
to apply to the facts presented. But this 
method is not instructing the jury within the 
meaning of those statutes which exist in 
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many states, which require instructions to be 
given in writing, and which statutes change 
the common law practice so as to require the 
court to instruct the jury on points of law 
only arising in the case. Under these statutes 
the judge is not authorized to indicate his 
views respecting the weight or sufficiency of 
the evidence or any part thereof. His pro- 
vince is merely to state that if the jury should 
believe from the evidence the fact or facts to 
be thus and so, they should find thus and so, 
that is, for the party named, because the law 
requires it. 

2. Purpose of Instructions. — The prime 
object of instructions is to afford the aver- 
age layman of the jury a clear and plain 
view of the legal principles applicable to the 
case, by which they may be guided to a just 
They should point out the issues 
and define them precisely,’ and not leave 
the jury to determine for themselves what 
these issues are.® Instructions should ex- 


result. ! 


clude from the consideration of the jury all 
questions which are foreign to the case on 


trial.‘ With this end in view all improper, 
irrevelant and incompetent evidence should 
be excluded.® So, where in the course of a 
trial, evidence is admitted for one purpose 
but not for another, it should be limited by 
instructions, © and its legitimate effect ex- 
plained.? So, in order to confine the mind 
of the jury to the precise issues on trial it is 
within the province of the court to withdraw 
particular issues from the jury, * as where 
there is no evidence to support them. ° 


Blanton v. Dold, 109 Mo. 64, 77. 

2 Sonvais vy. Leavitt, 50 Mich. :08; Gessley y. Mo. 
Pac. Ry. Co., 26 Mo. App. 156; MeMurry v. Martin, 26 
Mo, App. 437; Forbes y. Jason, 6 Ill. App. 395; Leh- 
man v. Hawks, 121 Ind. 541. 

‘ Fleischmann v. Miller, 88 Mo. App. 177. 

‘ Newell y. St. Louis Bolt & Iron Co., 5 Mo, App. 

3, 259. 

Ifopt v. Utah, 120 U. S. 480; People v. Young, 65 
Cal. 225; Cochran v. People’s Ry. Co., 1381 Mo. 607, 
610; Durant v. Lexington Coal & M. Co., 97 Mo. 62; 
Ritter v. First Nat. Bk., 87 Mo. 574. 

People v. Gray, 66 Cal. 271; Babb vy. Ellis, 76 Mo. 
150: Alexander y. State, 21 Tex. App. 407; Schlicker 
y. Gordon, 19 Mo. App. 479. 

’ Prior y. White, 12 Ill. 261; Allison vy. C. & N. W. 
Kiy.,42 Iowa, 274. 

‘ Martin vy. Baker, 185 Mo. 495; MeFadin v. Catron, 
120 Mo, 252; Norton vy. Paxton, 110 Mo. 456; Jackson 
v. Hardin, 83 Mo. 175. 

' Defoe v. Defoe, 144 Mo. 458; Hunicke y. Estate of 
lrhomas, 102 Mo. App. 129, 182; Wilson v. Ruther- 
ford, 69 Mo. App. 304, 311; Russell v. Barcroft, 1 Mo. 
662, 663; Kelly v. Stewart, 93 Mo. App. 47, 59. 





3. Discretion and Care Respecting Caution- 
ary Instructions.—Keeping in mind the real 
purpose of instructions, ss above outlined, it 
follows that cautionary directions to the jury 
are sometimes proper; however, the neces- 
sity or propriety of giving them must rest 
largely in the sound discretion of the trial 
judge,'” and must depend also, to a great 
extent, on the issues as developed by the 
pleadings and evidence of the particular case. 
In this respect the judge should exercise 
care, and whenever given they should be 
drawn in such form as not to constitute a 
comment on the character of the case, !! or 
on the evidence or any part thereof,!? nor 
should they single out particular issues or 
facts in evidence,!* or particular witnesses 
and give them undue prominence.!* While 
instructions may direct the attention of the 
jury to the evidence and its relation to the 
issues, '® and declare its legal effect, 1° the 
trial judge is forbidden from presenting in- 
structions argumentative in form or instruc- 
tions indicating to the jury the weight and 
sufliciency of the evidence, and, in effect, 
tell them what to find.'7 Under statutes re- 
quiring the trial court to give instructions in 
writing on points of law arising in the case, 
the general rule is uniformly maintained, that 
questions of law must be determined by the 
court and questions of fact by the jury; that 
is, the determination of all questions of fact 

” Lyle v. MeCormick, 108 Wis. 81; Birmingham 
Fire Ins. Co. y. Pulver, 126 Ill. 339; Dinsmore vy. State, 
61 Neb. 418. 

1 Skinner v. Stifel, 55 Mo. App. 9, 12, 18. 

12 Graves v. Colwell, 90 Ill. 612; Chesney vy. Mead- 
ows, 90 Il. 430. 

13 Haney v. Kansas City, 94 Mo. 334, 336; Fine v. St. 
Louis Public Schools, 830 Mo. 166; Gage v. Mears, 107 
Mo. App. 140, 147. 

14 Pace vy. Roberts, 103 Mo. App. 662, 669; Peller v. 
MeMillan, 91 Mo. App. 310, 316; New Albany Woolen 
Mills v. Meyers, 43 Mo. App. 124, 129; Baker v. Kan- 
sas City, Ft. Smith & M. R. R. Co., 147 Mo. 140, 168; 
Musser v. Adler, 86 Mo. 445; Jones vy. Jones, 57 Mo. 
138, 142; Chicago & Alton R. R. Co. v. Robinson, 106 
Ill. 142; Nudd v. Burrows, 91 U. S. 489; Works v 
Stevens, 76 Ind. 181. 

15 State v. King, 44 Mo. 288, 241; Beattie v. Hill, 60 
Mo. 72; Dunn y. Henley, 24 Mo. App. 579; Semple v. 
Crouch. 8 Mo. App. 593. 

1 Zimmerman vy. H. & st. J. R. R. Co., 71 Mo. 
476, 491; Stewart v. Sparkman, 75 Mo. App. 106, 109; 
Bowen y. Lazalere, 44 Mo. App. 883; Nicholson y. 
Golden, 27 Mo. App. 182, 154. 

17 Flannery v. St. L., I. M. & 8. Ry. Co., 44 Mo. App. 
396, 400; Loeb vy. Weis, 64 Ind. 285; Moshier vy. Kitchel, 
87 111.19; American B. Society vy. Price, 115 II]. 628; 
Ludwig y. Sager, 84 Ill. 99; Thorpe vy. Growney, 85 
Ill. 612. 
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is exclusively within the province of the 
jury.1® Therefore, the trial judge must be 
exceedingly careful in the character of the 
cautionary instruction which he gives, as 
well as the particular form of expre:sion em- 
ployed, since he may by such instruction 
trespass upon the exclusive province of the 
jury and improperly influence them to render 
a verdict in accordance with his views and 
thus deprive them of that independent judg- 
ment in ascertaining the facts and drawing 
their own conclusions from such facts, which, 
under our system of jury trial, is the peculiar 
and exclusive province of the jury. 

4. General Nature of Proper Cautionary 
Instructions. — Within the limits stated, 
cautionary instructions will be sustained, as 
those which caution the jury to be governed 
alone by the law and evidence and not by the 
statements or arguments of counsel, outside 
of the case, or by their own feelings, such as 
bias or sympathy, '* or those which direct 
the jury to discriminate between what is evi- 
dence and what is not, evidence, ?° or between 
evidence and mere statements of counsel.?? 
So it is proper for the trial judge to direct 
the attention of the jury to the fact that all 
of the instructions are the court’s instructions 
and must be taken and considered by the 
jury the same as if prepared and read to the 
jury by the judge from the bench.?? So the 
jury may be cautioned that the instructions 
are to be taken and considered together as a 
whole.?* As the case must be determined 
alone on the evidence and instructions, the 
court may by an instruction caution the jury 
that in considering the case they should not 
indulge in any mere suppositions or imagin- 
ings as to what mayor may not have been 
done, or happened, at the time of the occur- 


18 Pennsylvania Co. v. Coulan, 101 Ill. 93; Williams 
vy. Shelden, 61 Mich. 311; Muldowney v. Ill. Cent. R. 
R. Co., 32 Lowa, 176; State Bank v. Frame, 112 Mo. 
502, 505; Farrar v. David, 33 Mo. 482. 

19 State v. Gannon, 75 Conn. 206; William v. State, 
130 Ala. 107; Rucker y. State, 114 Ga. 13; State v. 
Miller, 53 Iowa, 154; Ramsey v. Burns, 27 Mont. 154, 
69 Pac. Rep. 711; State v. Burton, 27 Wash. 528; God- 
dard v. Grand Trunk R. Co., 57 Me. 202. 

20 City Bank v. Kent, 57 Ga. 285. 

21 Duncombe v. Daniell, 8Car. & P. 222, 227. 

22 Weller v. Chicago, Milwaukee & St. Paul R. R., 
164 Mo. 180, 197; Baker v. Kansas City, Ft. Scott & 
Memphis R. R., 122 Mo. 583, 551; Logan v. Metropol- 
itan St. Ry. Co., 183 Mo. 582, 595; Fearey v. Metropol- 
itan St. Ry. Co., 162 Mo. 75, 97. 

23 Dougherty Iv. Missouri R. R., 97 Mo. 647, 659; 
Prickett v.N.O. nchor Line, 13 Mo. App. 436, 440. 





rence, ‘‘but they must decide the case upon 
the evidence of the witnesses and the instruc- 
tions of the court.’’?4 So the jury may be 
told that they should give to each fact and 
circumstance established to their satisfac- 
tion by the evidence such weight only as 
they may consider it entitled to, when taken 
in connection with other facts proven and 
the testimony of witnesses.?° So the jury 
may be directed to apply ‘‘the same 
rules of good common sense, subject, of 
course, to a conscientious exercise of that 
common sense that you would apply to 
another subject that comes under your con- 
sideration and that demands your judg- 
ment.’’?® And when ancient documents are 
introduced in evidence, the jury may be 
specially directed to scrutinize them care- 
fully, to ascertain their genuineness.?7 As 
facts may be proved by circumstances, when 
applicable to the case on trial, the court may 
instruct that ‘‘the jury have a right to take 
into consideration all the facts and circum- 
stances of the case, and may draw such in- 
ferences as in their judgment the facts and 
circumstances warrant.’’?® 

5. Same—Criminal Cases.--In criminal 
causes, an instruction may refer to the seri- 
ousness of the crime of which defendant is 
accused, provided the instruction also tells 
the jury that the fact the crime is serious will 
not warrant a conviction on slight evi- 
dence.?® Soin such cases instructions may 
tell the jury that they should exercise due 
caution in applying the principles of self- 
defense.*® And in these cases the jury may 
be instructed that they should weigh the tes- 
timony of accomplices with great care and 
caution.*! But in such cases it is improper 


24 Logan v. Metropolitan St. Ry. Co., 183 Mo. 582, 
595; Wormley v. Hamburg, 46 Iowa, 114; Albright v. 
Brown, 23 Neb. 136. 

25 Wood v. Broadley, 76 Mo. 23, 29. 

26 Dunlap v. United States, 165 U.S. 486. 

27 Wilson v. Marvin-Rulofson Co., 201 Pa. St. 29, 50 
Atl. Rep. 225. 

28 Reese v. Chilton, 26 Mo. 598, 599. 

22 Commonwealth vy. Harris, 168 Pa. St. 619; 32 Atl. 
Rep. 92. 

30 State v. Young, 104 Iowa, 730, 74 N. W. Rep. 693. 

31 People v. Sternburg, 111 Cal. 11, 43 Pac. Rep. 201; 
Wisdom v. People, 11 Colo. 170, 11 Pac. Rep. 519; 
Hoyt v. People, 140 Ill. 596, 30 N. E. Rep. 315, 16 L. 
R. A. 239; State v. Kellerman, 14 Kan. 135; Yontz v. 
Commonwealth, 23 Ky. Law Rep. 1850, 66 8. W. Rep. 
883; Wilson vy. State, 71 Miss. 880, 16 So. Rep. 304; 
State v. Meysenburg, 171 Mo.1, 71 S. W. Rep. 239; 
State v. Woolard, 111 Mo. 248, 208. W. Rep. 27; Home 
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todeclare to the jury that it is the policy of 
the law that it is better that ninety and nine 
or any number of guilty persons should es- 
cape, rather than a single innocent person 
should be found guilty. ? 

6. Caution Against Influence by Sympathy 
or Prejudice.—A party is not entitled as a 
matter of right to have the jury instructed 
that they should in no way be governed by 
sympathy for the adverse party. In an action 
for damages for personal injuries against a 
street car company, respecting the refusal of 
the trial court to give such instruction re- 
quested by the defendant, the Supreme Court 
of Missouri remarked: ‘‘It goes without say- 
ing that the jury must be guided solely by 
the evidence and not be influenced by sym- 
pathy. It is equivalent to saying to the jury 
that you are sworn to try the case according 
to the evidence adduced, and you must do 
your duty, when nothing had transpired to 
indicate that jurors were unmindful of their 
sworn duty or that they could be fairly sus- 
pected of an intention not to do their duty. 
Such an instruction is only proper under ex- 
ceptional circumstances after the jury have 


shown undue regard for or interest in a party 
litigant and.have evinced in some way a dis- 


regard of their sworn duty. If the case is 
tried before the court and such an instruc- 
tion is asked the judge would have just cause 
to feel insulted, and the same is true as to 
any well-behaved jury. ‘The fact that such 
an instruction was refused in this case did 
the defendant no harm, for there is nothing 
in the record or the damages assessed that 
even tends to show that the jury was in- 
fluenced by sympathy for the plaintiff in the 
slightest regard. This being true it is the 
duty of this court not to reverse the judg- 
ment.’’?® In an action for death against a 
corporation, the following instruction given 
for defendant was approved: ‘‘The court in- 
structs the jury that if they have any sym- 
pathy for, or prejudice against, either of the 
parties to this suit, they must not permit 


Fire Ins. Co. v. Decker, 55 Neb. 346, 75 N. W. Rep. 
841; State v. Dana, 59 Vt. 614, 10 Atl. Rep. 727. 

82 Barnes y. State, 111 Ala. 56, 20 So. Rep. 565; 
People v. Eubanks, 117 Cal. 652, 40 L. R. A. 269, 49 
Pac. Rep. 1049; Seacord v. People, 121 Ill. 681, 13 N. 
E. Rep. 194; Coleman y. State, 111 Ind. 563, 18 N. E. 
Rep. 100; State v. Tettaton, 159 Mo. 354, 60S. W. Rep. 
743. 

33 Johnson vy. St. Louis & Suburban Ry. Co., 173 Mo. 
307, 318, 319. 





such sympathy or prejudice to affect their 
consideration of the case, but they must de- 
cide the same according to the evidence, 
under the law, as given them in the instruc- 
tions by the court.’’®* In an action by a 
servant against a master on account of per- 
sonal injuries the following for defendant 
was sustained: ‘‘The court instructs the jury 
that in considering its verdict, the jury should 
not be governed by sympathy for plaintiff 
because he met with an injury while in de- 
fendant’s employ, or have any prejudice or 
feeling either in favor of or against the plain- 
tiff, or defendants, but the jury should only, 
in arriving at its verdict, be governed by the 
evidence and instructions of the court.’’®° 

7. Same—Cuaution as to Duty of Jury in 
a Suit Between a Corporation and an Indi- 
vidual.—lIn actions for personal damages by 
individuals against corporations it is some- 
times proper to caution the jury against be- 
ing controlled by sympathy or prejudice. In 
a Pennsylvania case an instruction to the fol- 
lowing effect was approved: That these ac- 
tions for personal injuries are necessarily 
painful to the feelings and there is often an 
inclination, where the feelings are excited by 
the addresses of eloquent counsel, to give 
more perhaps than in your cooler moments 
you would undertake to give. You are to 
bear in mind that your oath calls for your 
decision according to the evidence and that 
extravagant verdicts have to be set aside and 
the case tried over again.*® In a Missouri 
case the following instruction for defendant 
was approved against the criticism that it 
was a mere ‘‘stump speech,’’ and that it was 
improper to declare to the jury the law in 
any such phraseology: ‘‘The case should be 
considered by the jury the same as if it were 
a contest between two persons of equal: 
standing in the community. The fact that 
one of the parties is a corporation should not 
affect your minds in any way, but the right 
of the parties should and must be determined 
upon the evidence introduced in the case and 
the instructions given to the jury, which is 
the law and only law to guide you in your 


34 Muehlhausen y. St. Louis R. R. Co., 91 Mo. 332, 
336. 
% Curtis v. McNair, 173 Mo. 270, 291. An instrue- 
tion to the effect that the jury should not be influ- 
enced by feeling or sentimentis proper. State vy. 
Petsch, 43 S. Car. 182. 

36 Connor y. Electric R. Co., 178 Pa. St. 602. 
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deliberations.’’*’ A somewhat similar in- 
struction was given in a criminal cause which 
The court remarked that 


was sustained. 


the instruction in question might have been 
omitted but it correctly states the duty of the 
jury and a state of public feeling may have 
existed which made it proper to declare to 
them their duty and we cannot see how in 
any event it could have prejudiced defend- 


ants. The instruction read as _ follows: 
‘The jury have no right to permit their feel- 
ings of sympathy to interfere with their duty 
that under the law and 
evidence, nor on the other hand to allow any 
consideration of public policy or over anxiety 
to enferee the law to them in the 
fair consideration and of the case 
otherwise than strictly in accordance with 
the evidence in the °38 «If there 
nothing to show that a public feeling in re- 


whatever may be 


influence 


decision 


Is 


sause,’ 


spect to the case existed it is not error to re- | 


fuse such instruction.®? 

8. Cautionary us to Credibility of Witnesses. 
—As the weight and credibility of the evi- 
denve are questions exclusively for the jury, 
speaking generally, instructions prescribing 
rules by which the jury are to ascertain the 
credit due a witness should not be given.!° 
Yet instructions may properly direct the «at- 
tention of the jury to the relationship of the 
parties and witnesses, their interest, if any, 
in the result of the litigation, their oppor- 
tunities to become familiar with the facts 
testified to by them and from matters proper- 
ly in the case, and tell them to consider these 
in determining the weight and credibility of 
the testimony.4! While the court nay by 
instructions suggest these general considera- 
tions, to aid the jury in weighing the evidence 
and determining the credibility of witness- 
.'? the instructions should be so worded 


es 

‘ Fearey v. Metropolitan St. Ry. Co., 162 Mo. 75, 97; 
Metropolitan Street Ry. Co., 188 Mo. 582, 
514, 595. Similar instructions approved: Illinois 
Cent. R. RR. Co. v. Haskins, 115 [lh 3800; Indianapolis 
v. Gaston, 58 Ind. 224. 

"8® State v. Talbot, 73 Mo. 347, 352, 357. 

* Bashem vy. Hammond Packing Co., 107 Mo. App. 
542, 547. 

4 Kansas City, Nevada & Ft. Ss. Ry. v. Dawley, 50 
Mo. App. 480, 489; State v. Anderson, 19 Mo. 241. 

'! Hogan vy. Cititzens’ R. R. Co., 150 Mo. 36. Rela- 
tionship of parties. Ammerman y. Teeter, 49 Ill. 400; 
Lampe v. Kennedy, 60 Wis. 110; Van Buren y. State, 
63 Neb. 458, 88 N. W. Rep. 671; State v. Apple, 121 
N. Car., 584, 28 8. E. Rep. 469; State v. Napper, 141 
Mo. 401, 42 S. W. Rep. 957. 

42 ()’ Neil vy. State, 48 Ga. 66; McLean vy. Clark 47 


Logan vy. 








as not to cast any doubt on the evidence of 
witnesses.*® Instructions respecting tlie 
credibility of witnesses may tell the jury that 
they may take into consideration the appear- 
ance of the witnesses on the stand, their man- 
ner of testifying, their apparent intelligence 
or lack of intelligence, their knowledge of the 
subject about which they are giving evi- 
dence, the reasonableness of their 
ments, their apparent candor and frankness 


state- 
and their bias or prejudice, if any.44 Thus 
an instruction, in the usual form, to the effect 
that if any witness has willfully sworn falsely 
to any material fact, the jury may disregard 
the entire evidence of such witness may con- 
clude: ‘and in passing upon the credibilty 
of a witness the jury are at liberty to take 
into consideration his manner upon the wit- 
ness stand; the interest he may manifest, if 
any, in the case; the reasonableness or tfu- 
reasonableness of his testimony as compared 
with the other testimony in the case. An 
instruction, in the usual form, which author- 


994 


ized the jury in passing on the credibility of 
the witnesses, to take into consideration 
they had *‘seen and heard at the trial,’’ while 
open to the criticism that it is too broad, was 
adjudged not reversible error, !® 

9. Lnterest of Party or Result. 

It is entirely proper, and indeed oftentimes 
necessary, to direct the jury to take into con- 


all 


Witness in 


sideration the interests of the parties litigaut. 

as well as certain witnesses, in the result of° 
the suit, as bearing upon their credibility. '’ 

In a condemnation proceeding, an instruc- 
tion was disapproved which told the jury that 
they should take into consideration the result 
of similar claims which any witness may have 
or expects soon to have against the plaintiff, 
Wis. W. 


O44, N. 


Ga. 24; Poertner vy. Poertner, 66 29 
Rep. 386, 

3 State v. McDowell, 129 N. Car, 023, 398, E. Rep. 
840; State v. Lee, 121 N. Car. 544, 25 Rep. 542: 
People v. Pomeroy, 30 Oreg. 16, 46 Pac. Rep. 797. 

4 Wallace vy. State, Ark. 531; Shellabarger v. 
Nefas. 15 Nan. 547; Stampofskiv. Steffens, 79 LI. 303; 
Winchester v, King, 48 Mich. 280; Evans y. Lipscomb, 
31 Ga. 71; French v. Millard, 2 Obio st. 44. 

 Hartpence v. Rogers, 143 Mo, 623, 634, 685. 

 Kikenberry v. Louis Transit Co., 103 Mo. App. 
442, 449, 450, approving Hansberger vy. Sedalia Elec- 
tric Ry. and Power Co., 82 Mo. App. 566, 577. Gene- 
ral instructions as to credibility of witnesses and 
weight to be given testimony. Boxgess vy. Bogygess, 
127 Mo. 305, 313. 

4 Hill y. Sprinkle, 76 N. Car. 355; Nelson v. Vorce, 
58 Ind. 455; Bunker y. Hibler,49 Mo. App. 536, 540; 
State v. Martin, 52 Mo. App. 511, 515. 


S. E. 


or 
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and ‘‘that if they believed that the opinion of 
any witness as to the value of the lands or the 
damage done to them is not based upon an 
intelligent reason, but is merely arbitrary and 
unreasonable, the jury may disregard such 
opinion.’’? This instruction goes quite too 
It invades in a measure the province of 
It is in part a comment on the evi- 


far. 
the jury. 
dence.** 

10. Different Statement Out of Court,—As 
a witness may be impeached by showing that 
he nade a different statement out of court, one 
at variance with his statement on the witness- 
stand, it is proper to direct the attention of 
the jury to this fact and tell them to take this 
into consideration.’? Butit is improper to 
instruct: ‘*The court instructs the jury that 
a witness is not to be disbelieved alone be- 
made statements out of court in- 
consistent with facts testified to in court when 
under oath.’’ In disapproving the instrue- 
tion, the court reasoned as follows: ‘‘It is 
not a principle of law that a witness is not to 
he disbelieved solely because he made state- 
ments out of court inconsistent with his testi- 
mony, noris the converse of the proposition 
true. The jury are to determine the credi- 
bility of the witness from all the facts and 
circumstances in evidence. Some contidence 
must be reposed in their intelligence and in- 
tegrity. Why a witness should, or should 
not be believed, the ordinary juror is capable 
of deciding. There are no artificial rules 
which will conduct him unerringly, but his 
common sense and experience will enable him, 
if he is unbiased, to place a proper estimate 
upon the testimony of witnesses. ‘These are 
much safer guides than any arbitrary rules 
that could be prescribed. The court deter- 
nines the competency, and when it has told 
the jury that they are the sole judges of the 
credibility of witnesses, and to this end should 
consider all the facts and circumstances which 
bear upon their credibility, it has fully dis- 
charged its duty in that respect. ‘There is no 
man of common intelligence but knows what 
relations and circumstances are most likely to 
bias a witness, and, although frequently given, 
and too often approved by courts of last resort 
to be condemned, yet it needs no instruction 


cause he 


‘’ Kansas City, Nevada,'Ft. Smith R. R. Co. v. 
Dawley, 50 Mo. App. 480, 489. 

4° Craig vy. Rohrer, 63 Ill. 325; Glaze y. 
Oreg. 164. 


Whitley, 5 





from the court to tell the jury that a father 
or son is under temptation to color his testi- 
mony tp secure to the other success in any 
controversy he may engage in.’’°° 

11. May Reject all or Part and Believe 
Part.—It is proper to tell the jury that they 
are not required to accept as true the state- 
ment of any person merely because he was 
sworn to it, but they should consider the in- 
terest of such person in the case, his demeanor 
on the stand, and carefully weigh the state- 
ment in the light of all the facts and circum- 
stances developed in evidence, giving it such 
weight and no more as they deem it entitled 
to; that they are the sole judges as to 
whether or not they wish to believe it.! And® 
the following instruction was approved: 
‘The jury are instructed that it is their prov- 
ince to judge of weight, and to determine the 
weight and credibility of the testimony and 
evidence of all witnesses in the cause, and 
if they find such evidence and testimo- 
ny conflicting, they may believe such parts 
and portions thereof as from all the facts and 
circumstances in evidence they believe to be 
most consonant and consistent with the truth, 
and may reject such parts and portions of such 
evidence as they believe to be untrue or in- 


' consistent with other facts in evidence which 


v4 


are believed by them.’’°? 


12. Rejectiny Whole Because False in Part. 
—The practice of instructing the jury that 
they may disregard the testimony of any wit- 
ness whom they believe has sworn falsely to 


any material fact in the case has been fre- 
quently approved.’*® But such instructions 
should be given with great care and discrimi- 
nation and not as a matter of course, at the 
instance of either party, simply because there 
is a mere difference, or even some contradic- 
tion in the testimony of witnesses.°4 The 
propriety of giving such an instruction in any 


* Peck vy. Ritchey, 66 Mo, 114, 116, 121. 

‘l Logan vy. Metropolitan St. Ry. Co., 183 Mo. 5x2, 
594; Taylor vy. Randall, 3 Colo, 401; Durant v. People, 
13 Mich. 351; Kavanaugh v. Wilson, 70 N. Y. 177. 

* Lemon v. Chanslor, 68 Mo. 340, 347. Similar in- 
struction approved in Hogan vy. Citizens’ Ry. Co., 
150 Mo. 36, 45; O’Connell v. St. Louis Cable & Western 
R. R. Co., 106 Mo. 482. 

5 Pierce y. State, 53 Gia. 365; State v. Kellerman, 15 
Kan. 138; Hage v. People, 117 Ill. 45; Mead v. Me- 
Giraw, 19 Ohio St. 55. 

‘4 Connor v. Mo. Pace. Ry. Co., 151 Mo. 395, 415; 
Millar vy. Madison Car Co., 130 Mo. 517, 525; MeFadin 
y. Catron, 120 Mo. 252, 270. 
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case has been questioned.°> However, this 
practice is generally approved if the facts of 
the particular case warrant it and the,instruc- 
tion is carefully worded. The propriety of 
giving or refusing it must be left mainly to 
the discretion of the trial court.°® If an in- 
struction should be asked respecting the 
credibility of the plaintiff as a witness it may 
be modified by the court so as to make it ap- 
plicable to all the witnesses.°* Instructions 
of this character must limit the false swearing 
to material facts; nor should they omit the 
qualification that such false swearing was will- 
fully or intentionally done, since it can be 
given only on the hypothesis that the witness 
knowingly testified to an untruth. It is the 
guilty knowledge of misstating a fact, the 
wicked disposition that impales the integrity 
of the witness and exposes his entire testi- 
mony to discredit. This instruction, in the 
usual form, thus qualified, is erroneous: 
‘‘Unless such as to some part is supported 
by other witnesses or by corroborating cir- 
cumstances,’’ because itin substance tells the 
jury to give the witness credit if he is cor- 
roborated. It is not a matter of law that the 


jury sball or shall not, but they may reject 
all or a portion of the testimony of suclr wit- 


ness. The modification tells the jury that if 
the witness is corroborated at all they cannot 
reject any of his evidence.* § 

13. Caution to Consider Their Own Experi- 
ence and Observation.—An instruction in the 
usual form respecting the credibility of wit- 
ness, the manner of weighing testimony and 
the method of reconciling all conflicting and 
contradictory statements, if any, may con- 
clude: ‘*The jury are not confined alone to 
the statement of witnesses, but may take into 
consideration their own experience and ob- 
servation in the common affairs of life.’’°® 
So instructions may tell the jury that they 
may apply well known laws of gravity and 
physics. *®° 

55 State v. Cushing, 29 Mo. 215; State v. Stout, 31 
Mo. 406. 

56 Henry v. Wabash Western R. R. Co., 1093Mo. 
488, 495; State v. Hickam, 75 Mo. 323, 332; White v. 
Maxey, 54 Mo. 554, 559. 

- 537 Dahlstrom y. St. Louis, Iron Mountain & South- 
ern R. R. Co., 108 Mo. 523. 

58 Brown v. Hannibal and St. Joseph, 66 Mo. 589, 
599, 600, distinguishing State v. Mix, 15 Mo. 153; State 
v. Cushing, 29 Mo, 215, and other cases. 

5? Reno v. St. Joseph, 169 Mo. 642, 650. 

6 Gorman y. St. Louis Transit Co., 96 Mo. App. 
602, 606. 





14. Testimony Contrary to Physical Facts. 
—The jury may be told that if they believe 
that any witness in the case has sworn to a 
state of facts therein in the face and 1n opposi- 
tion to obvious physical facts or contradict- 
ory to the common knowledge or experience 
of men, itis their duty to wholly disregard 
any such testimony.® ! 

15. Disregard of Financial Condition of 
Party.—The trial court may instruct the jury 
that they should be governed entirely by the 
evidence in the case and the law as given 
them by the court, regardless of the condition 
of the parties litigant financially or the effect 
of the verdict on the parties or either of 
them. ®? 

16. Positive and Negative Testimony.—In- 
structions have been approved to the effect 
that greater credit should be given to those 
whoswear affirmatively to a fact, rather than 
to those who swear negatively, or to want of 
knowledge or want of recollection.°* But an 
instruction was disapproved, that the jury 
‘should consider positive and affirmative evi- 
dence in preference to negative and circum- 
stantial evidence,’’ since circumstantial evi- 
dence is often more convincing than positive 
testimony.*4 Where the witnesses equally 
credible testified positively to |given facts 
within their knowledge their testimony is 
entitled to greater weight than negative testi- 
mony of witnesses who have no special oppor- 
tunities for knowing such facts ; butgit is im- 
proper to declare by an instruction that posi- 
tive testimony is entitled to greater weight 
than negative, where the witnesses are equal 
in credibility and opportunity, for the plain 
reason that the weight of such testimony is 
for the jury.°® The general rulejhas been 
stated: ‘*When one witness swears posi- 
tively that he saw or heard a fact, andjanother 
who was present merely swears that {he did 
not see or hear it, and the witnesses were 
equally faith-worthy, general principles 
would, in ordinary cases, create a preponder- 
ance in favor of the affirmative, where the 


61 Copeland v. Wabash R. R. Co., 175 Mo. 650, 
667. Similar instruction. State v. Geddis, 42 Lowa, 
264. 

62 Wadsworth vy. Walliker, 51 Iowa, 605. 

63 Pool v. Devers, 30 Ala. 672; Blizzard v. Apple- 
gate, 61 Ind. 368. 

64 Chubbuck v. Hannibal & St. Joseph R. R., 77 Mo. 
591, 594. 

6 Mulligan vy. C., B. & Q. R. R., 89 Mo. App. 393, 
397, approving refusal of requested instruction. 
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position can be reconciled with the negative 
without violence and constraint.’’®* Affirm- 
ative testimony, as a general rule, that may 
ordinarily be applied, is stronger than nega- 
tive, but the rule has 1ts exceptions, and nega- 
tive testimony may justly outweigh positive. 
Accordingly, some courts have doubted the 
propriety of giving such instruction in any 
case. Therefore, in particular cases, instruc- 
tions to give positive testimony greater weight 
than negative have been held improper.®? 
On the other hand, such instructions have been 
approved.®® It has been declared that ‘‘the 
rule of law is that the positive testimony of 
one credible witness to a fact is entitled to 
more weight than the testimony of several 
witnesses, equally credible, who testify nega- 
tively, or to collateral circumstances merely 
pursuasive in their character, from which a 
negative may be inferred.’’®® An instruc- 
tion to this effect was approved: ‘‘The court 
instructs the jury that where witnesses testify 
that certain facts took place, and other wit- 
nesses of equal credibility having equal means 
of knowledge, testify that such facts did not 
take place, the jury should hear all the testi- 
mony and give a verdict as the weight pre- 
ponderates.’’?° 


17. Caution as to Expert Testimony.— 
While it 1s for the vourt to determine in the 
first instance whether the witness who is of- 
fered as an expert possesses the proper quali- 
fications, the value of the evidence which the 
witness may give is a question for the jury.’ 
Accordingly; instructions on expert testi- 
mony which assume to determine the credit 
to be given such evidence are erroneous.’ ? 
Such instruction should not, either directly 
or by implication, tell the jury” to disregard 
the testimony of experts in making up their 
verdict.7* But it is proper to direct the jury 
to consider such testimony with the other 
evidence in the case, and they may be told 
that they are not bound by it, if they con- 


66 State v. Chevallier, 36 La. Ann. 81, 84. 

67 State v. Kansas City, Ft. S. and M. R. R. Co., 70 
Mo. 634, 641, 643; Kelly v. Schupp, 60 Wis. 76, 86. 

8 Frizell v. Cole, 42 Ill. 363; Atchison, T. & S. 
R. Co. v. Feehan, 149 Ill. 202. 

69 Hinton v. Cream City R. R. Co., 65 Wis. 323, 337. 

70 West Chicago St. R. Co. v. Mueller, 165 III. 499, 46 
N. E. Rep. 373. 

71 Thompson vy. Isp, 99 Mo. 179. 

72 Hampton v. Massey, 53 Mo. App. 501. 

73 Rosentreter v. Brady, 63 Mo. App. 398, 403; City 
of Kansas v. Hull, 80 Mo. 523, 532, 536, 537. 





sider it unreasonable.‘* Thus an instruc- 
tion was approved which told the jury that 
they are not bound to accept the opinion of 
expert witnesses but may give such opinions 
the weight to which the jury may deem them 
entitled, ‘‘or may altogether disregard such 
opinion if from a)l the facts and circumstan- 
ces in evidence they believe such opinions 
unreasonable.’’7® Likewise, the jury may be 
told that they are authorized to apply their 
own judgment and knowledge respecting the 
things testified to in reaching a verdict, in 
view of all the testimony in the case.7° It is 
proper to tell the jury that they should not 
disregard the testimony of experts with- 
out cause; ‘“‘but you are the judges 
of the credibility of all the witnesses in- 
cluding the experts, who have been sworn.’’?7 
The jury may be told that they are to con- 
sider such evidence, ‘‘just like the testimony 
of any other witness, and not to discard it 
simply because it is the evidence of exyerts 
or professional witnesses.’’7® It is not al- 
ways necessary to instruct the jury specially 
respecting this kind of evidence. Thus the 
refusal of an instruction requiring special 
caution with regard to expert testimony is 
not error, where there was ‘a general instruc- 
tion given to the jury in the usual form in re- 
lation to the credibility of witnesses, and 
where no hypothetical questions have been ad- 
dressed to those who testified as experts.’ ® 
The following form of this instruction has 
been approved: ‘‘The jury are instructed 
that the opinions of the parties who testified 
as experts are merely advisory and not bind- 
ing upon the jury, and the jury should ac- 
cord to them such weight as they believe from 
al] the facts and cirsumstances in evidence 
the same are entitled to receive.’’*° 


St. Louis, Mo. EveGene McQuItiin. 


74 City of Kansas v. Butterfield, 89 Mo. 646, 648; 
Brown v. Massengal, 97 Mo. App. 190. 

75 Hull v. St. Louis, 188 Mo. 618-626, 628. 

76 Restetesky v. Delmar Ave. and Clayton R. R. Co., 
106 Mo. App. 382, 389, 390. 

77 Olson v. Manistique, 110 Mich. 656. 

78 MeMillan v. B. & M. R. lt. Co., 46 Iowa, 231; Hoy- 
berg v. Henske, 153 Mo. 63, 74, 75. 

79 McKee y. St. Louis Transit Co., 108 Mo. App. 
470, 475. 

80 Copeland v. Wabash R. R.Co., 175 Mo. 650, 662. 
Similar forms of this instruction have been approved 
in other cases. Cosgrove v. Burton, 104 Mo. App. 
698, 704; Boggess v. Boggess, 127 Mo. 305, 315; St. Louis 
v. Ranken, 95 Mo. 189. 
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JUDGMENT—MATTERS CONCLUDED. 
SCHWARZ v. KENNEDY. 


United States Circuit Court, D. Oregon, January 22, 1906. 


As to matters apparently within the issues in an 
action, parol evidence is inadmissible against the con- 
clusiveness of the judgment to show that certain of 
those matters were withdrawn or not considered, but, 
on the other hand, if the record is such that on its 
face the judgment may have proceeded upon one of 
several grounds, it is admissible to show alinnde up- 
on which of such grounds it did proceed, so as to 
make it effectual as an estoppel. 


In an action for conversion, where plaintiff proves 
the conversion, but ownership of an undivided part 
interest only in the property converted, he is entitled 
to recover the value of his interest. 


A judgment in favor of the defendants for costs in 
an action of replevin against two defendants, in which 
one of the defenses pleaded was that plaintiff was the 
owner of an undivided interest only in the property, 
based on a general verdict in their favor, is not a bar 
to a subsequent action by the plaintiff against one of 
the same defendants for conversion of the same pro- 
perty based on the same alleged trespass, since, upon 
the record, the jury may have based their verdict on 
such defense, and, while that might defeat the action 
of replevin, the finding would not prevent a recovery 
in the second action for the value of plaintiff’s inter- 
est in the property if the conversion were proved. 


STATEMENT OF Facts: This is an action in 
trover for the alleged conversion by the defend- 
ant of 86 bales of bops. The complaint con- 
tains the usual allegations by plaintiffs of owner- 
ship and right to tbe possession of the hops on 
December 4, 1903, and the wrongful conversion 
on that date of the same by defendant. The de- 
fendant controverts these allegations, and by a 
first further and separate answer asserts owner- 
ship and right to possession in himself. Bya 
second farther and separate answer he sets up 
that on December 4, 1903, the plaintiffs com- 
meneed an action, in the Circuit Court of the 
state of Oregon for Marion county, against de- 
fendant under the name of Perry L. Kennedy, 
and one Lee Gon, to recover the possession of the 
identical hops described in the complaint herein, 
to which the defendants therein answered and 
plaintiffs replied; that after trial upon the issues 
thus formulated a judgment was given and 
rendered in fayor of such defendants; that said 
judgment was affirmed upon appeal to the 
Supreme Court of the state of Oregon, and, upon 
mandate duly issued from that court, again en- 
tered in said circuit court, all of which pro- 
ceedings and judgments are pleaded in bar of 
plaintiffs’ right of action here. The plaintiffs by 
their reply put in issue the allegations of the first 
further and separate answer, and deny those of 
the second, except as thereinafter alleged. By a 
further and separate reply they allege, in sub- 
stance, that on the 2d day of December, 1903, the 
plaintiffs purchased the hops from a Chinaman 
known as Lee Gon; that thereafter said hops 


.first filed a 





were taken from the possession of plaintiffs by 
the defendant herein, aided and assisted by the 
said Lee Gon and another Chinaman by the 
name of Ah Chop, and that plaintiffs thereupon 
brought against the said John Kennedy and Lee 
Gon the action of repleyin, wherein judgment 
was rendered in favor of defendants, which pro- 
ceeding is set up by the defendant herein as an 
adjudication of title to said hops; that thereafter 
the defendant herein and the said Lee Gon filed 
an answer to said replevin action, whereby they 
alleged that on December 3, 1903, the defendant 
Lee Gon and one Ah Chop were the owners and 
in possession of the hops described in said action, 
the plainiiffs being then first informed that Ah 
Chop claimed to own or have any interest there- 
in; that thereafter said cause came on regularly 
for trial before a jury, upon the issue, among 
others, made as to the ownership of Ah Chop of 
an undivided portion of said hops, and that at 
such trial the defendants gave testimony tending 
to show that Ah Chop was, at the time the sale 
was made by Lee Gon to plaintiffs, the owner in 
common, with Lee Gon, of an undivided portion 
thereof, consisting of seven or eight bales; that, 
when said cause was submitted to the jury, the 
court instructed them that, ,if they found from 
the testimony that Ab Chop owned any part of 
said hops as a tenant in common with Lee Gon, 
the plaintiffs in said action could not recover an 
undivided portion thereof, even if they were the 
owners of such portion, and their verdict should 
be for the defendants, that said cause being sub- 
mitted to the jury they returned a verdict for 
defendants, and judgment was entered in 
pursuance thereof; that thereafter the cause 
was appealed to the supreme court, whereby said 
judgment was affirmed. ‘To this reply there was 
motion to strike out, and then a 
demurrer, and subsequently a motion for judg- 
ment on the pleadings. 

WOLVERTON, District Judge (after stating 
the facts): A demurrer having been filed, the 
motion to strike out must be deemed to have 
been waived, and I shall consider the demurrer 
and motion for-judgment on the pleadings to- 
gether as a means of testing the sufticiency of the 
reply. The reply is designed as a plea in avoid- 
ance of the estoppel claimed by reason of the 
judgment alluded to as having been given and 
rendered in the replevin action. The question 
for determination is, therefore, whether such re- 
ply contains a defense to the new matter set up 
in the answer by way of estoppel. The verdict 
of the jury in the replevin action was a simple 
finding ‘forthe defendants,’’ and the judgment 
was that the defendants recover of and from the 
plaintiffs the costs and disbursements of the 
action, taxed and allowed at $67.20. The answer 
of defendants in such replevin action set up that 
on the said 3d day of December, 1903, the defend- 
ant Lee Gon and one Ah Chop, being then the 
owners and possessed of the hops, sold and de- 
livered the same to the said John Kennedy and 





Vol. 63 


CENTRAL LAW JOURNAL. 13 








that Kennedy thereby became and was the owner 
thereof, and entitled to their possession, that 
the hops were taken from Kennedy under a 
a writ of replevin issued in the cause, but that 
priorto the trial Kennedy retook them under a 
redelivery bond, and was then in possession by 
virtue thereof. Now, it is contended by defend- 
ant’s counsel herein that, Kennedy being in pos- 
session at the time of the trial and return of the 
verdict,such verdict was necessarily a finding that 
the defendants in said action were the owners 
and entitled to the possession of the property in- 
volved, under the authority of Prescott v. Heil- 
ner, 15 Oreg. 200, 9 Pac. Rep. 403. It seems to me, 
however, that counsel has mistaken the doctrine 
of that case. The property was there in the pos- 
session of the plaintiff. having been taken by 
him under the writ of replevin, and the jury re- 
turned a verdict that he was entitled to the pos- 
The cour: held that such a verdict for 
the plaintiff, under the issues tendered by the 
complaint, among which was that plaintiff was 
the owner, was necessarily a finding to that ef- 
fect. The conditions were very different from 
those here presented. Here the plaintiff's alle- 
gations were that they were the owners and en- 
titled to possession. The defendants denied these 
allegations, and alleged by separate answer 
ownership and right of possession in Kennedy 
alone, one of the defendants. A finding for the 
defendants generally, without a finding that 
either of the parties litigant was entitled to the 
property. may well have proceeded under the 
complaint and the simple denials thereof, and 
the very natural and proper inference would be 
that plaintiffs had failed to prove property and 
right of possession, and therefore were not en- 
titled to prevail. The verdict comes far short of 
a finding under defendants’ separate answer that 
John Kennedy was the owner and entitled to 
I take it, without further discussion, 
that the verdict settled nothing as to the property, 
except that the plaintiffs were not the owners 
and holders, and entitled to possession, as they 
alleged. Indeed, the judgment proceeded on this 
specific idea, as it is for costs only. Otherwise if 
counsel’s contention be sound and logical, it 
should have been that John Kennedy was the 
owner and holder, and entitled to the possession. 
The judgment of the court having jurisdiction 
upon a question directly involved in one suitor 
action is conclusive as to that question in an- 
other suit or action between the same parties and 
their privies; but that the decree or judgment 
nay have this operation and effect it must either 
appear upon the faee of the record, or be shown 
by extrinsic evidence, that the precise question 
was raised and determined in the former suit or 
action. “If there be any uncertainty on this head 
in the record,” says Mr. Justice Field in Russell 
v. Place, 94 U. S. 606-608, 24 L. Ed. 214, *‘as, for 
example, if it appear that several distinct mat- 
ters may have been litigated, upon one or more 
of which the judgment may have passed, without 


session, 


possession, 





indicating which of them was thus litigated and 
upon which the judgment was rendered, the 
whole subject-matter of the action will be at 
large, and open to a new contention, unless this 
uncertainty be removed by extrinsic evidence 
showing the precise point involved and deter- 
mined. ‘To apply the judgment, and give effect 
to the adjudication actually made, when the 
record leaves the matter in doubt, such evidence 
is admissible.’’ And in reiteration and elucidation, 
this eminent jurist further says, at the conclusion 
of his opinion: ‘If upon the face of a record 
anything is left to conjecture as to what was 
necessarily involved and decided, there is no 
estoppel in it when pleaded, and nothing con- 
clusive in it when offered as evidence.” 


In an earlier case (Packet Company v. Sickles, 
5 Wall. 580-592, 18 L. Ed. 550) the doctrine is 
stated as follows: ‘‘It must appear, by the rec- 
ord of the prior suit, that the particular contro- 
versy sought to be concluded was necessarily 
tried and determined—that is, if the record of 
the former trial shows that the verdict could not 
have been rendered without deciding the par- 
ticular matter, it will be- considered as having 
settled that matter as to all future actions be- 
tween the parties—and, further, in cases where 
the record itself does not show that the matter 
was necessarily and directly found by the jury, 
evidence aliunde consistent with the record may 
be received to prove the fact: but, even where it 
appears from the extrinsic evidence that the 
matter was properly within the issue controvert- 
ed in the former suit, if it be not shown that the 
verdict and judgment necessarily involvei its 
consideration and determination, it will not be 
concluded.”” Tbis doctrine is again reaftirmed 
ina much later case in the same court, that of 
De Sollar v. Hanscome, 158 U. §. 216, 15 Sup. 
Ct. Rep. 816, 39 L. Ed. 956. Indeed, the rule seems 
to be well settled elsewhere as well as in that 
court. See Aiken v. Peck, 22 Vt. 255; 
Burlen v. Shannon, 99 Mass. 200, 96 Am. Dec. 
733. Nor is the case of Barrett v. Failing, 8 Oreg. 
152, cited by counsel, in conflict with these 
authorities. There it was sought to show 
aliunde the record that a certain matter clearly 
within the issues under the pleadings, as ap- 
peared from the record, was withdrawn from the 
consideration of the court, and the rule was in- 
voked against the attempt,-that the judgment 
of a court of competent jurisdiction is not only 
conclusive on all questions actually and formally 
litigated, but as to all questions within the issues, 
whether formally litigated ornot. The distinc- 
tion is that, as to matters apparently within the 
issues, parol evidence is inadmissible against the 
conclusiveness of the judgment to show that 
certain of those matters were withdrawn or not 
considered; while, on the other hand, if the 
record is such that on its face the judgment may 
have proc2eded upon one of several grounds, it 
is admissible to show aliunde upon which of 


such grounds the consideration and judgment or 
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decree of the court did really proceed, so as to 
make such judgment or decree effective as an 
estoppel. 

Now, to come again to the present controversy, 
it is perfectly apparent that the jury may have 
found, under the instructions of the circuit court 
as affirmed by the supreme court, either general- 
ly that the plaintiffs were not the owners nor en- 
titled to the possession of the 86 bales of hops 
described in the complaint in the replevin action, 
or specifically that they were the owners of an 
undivided interest only, Ah Chop being the 
owner of the remaining undivided interest; and 
the general verdict, while proper, gives no indi- 
cation upon which premise the jury proceeded. 
If they proceeded upon the former, the judgment 
might be conclusive as an estoppel here, if this 
were also a replevin action; but, if upon ithe lat- 
ter, there could be no estoppel unless by a pro- 
cess of deduction, namely, that having found that 
plaintiffs were the owners of an undivided inter- 
est only, it was tantamount to a finding that they 
were not the owners of the entire interest in the 
full number of 86 bales of bops, and therefore 
that they were not the owners of the hops sued 
for, and that in either event plaintiffs were not 
the owners and entitled to possession as alleged. 
As just indicated, the deduction would probably 
not be without relevancy and force were this also 
a replevin action, or were the present action of 
the character wherein the judgment in the re- 
plevin action would ordinarily work an estop- 
pel. While in general it is the rule that replevin 
will not lie for an undivided part or parcel of 
personal property (Schwartz v. Lee Gon [Oreg.] 
80 Pac. Rep. 110), and so of trover for the con- 
version by one co-tenant of the common goods of 
all (28 Am. & Eng. Ency. of Law [2d Ed.] 669), 
yet, where one tenant sells or disposes of the en- 
tire property in such common goods, and thereby 
ignores and denies the right of his co-tenant 
therein, the actis tantamount to a conversion, 
for which trover will lie. German National Bank 
v. Meadoweroft, 95 Ill. 124, 35 Am. Rep. 137. 
This appears to be the general American rule (28 
Am. & Eng. Ency. of Law [2d Ed.], 714), and 
was adopted by the Supreme Court for the terri- 
tory of Oregon. Yambill Bridge Co. v. Newby, 
1 Oreg. 174. ‘The court in the latter case, speak- 
ing through Mr. Chief Justice Williams, says: 
‘*When one tenant in common sells or destroys 
the common goods, it is well settled that he may 
be sued by a co-tenant for such co-tenant’s 
share.”’ Now, conceding that Lee Gon and Ah 
Chop were originally owners of the hops in com- 
mon, and that the plaintiffs acquired by their 
purchase Lee Gon’s interest only, it might be 
that in the devolution of the property in the hops 
there has been a conversion by the co-tenant. 
If such be the case, there ean be no estoppel. If 
a party fails in proof of his entire demand, he 
may recover for such part as he has established. 
To illustrate: If, having sued for 86 bales of 
hops, the plaintiff shows that he is the owner and 





entitled to the possession of 80 bales only, he 
would be entitled to recover that number, and 
the fact that he sued for more would not defeat 
his action. So, if he sues in trover for the 86 
bales in their entirety, and proves that there has 
been a conversion of an undivided interest only, 
upon precisely the same principle he would be 
entitled to recover such damages as he had es- 
tablished, and the fact that he had an undivided 
interest Only in the hops would not defeat his 
action. It isa rule that a judgment on the merits 
in a replevin action isa bar to one of trover for 
the same trespass, and this whether the first ac- 
tion was for recovery for all or only a part of the 
property taken. Huffman y. Knight, 36 Oreg. 
581, 60 Pac. Rep. 207, and cases cited. See, also, 
Claflin v. Fletcher (C. C.), 7 Fed. Rep. 851. But 
it cannot be that, where the plaintiffs have failed 
in the replevin action by reason of having an un- 
divided interest only. they are estopped to bring 
an action of trover where the fact of a conversion 
of an undivided interest may become materia! 
and the evidence to sustain it competent, and 
really all that may have been decided by the 
former action is that plaintiffs were the owners of 
an undivided interest only in the hops, not that 
they were not the owners of any interest therein. 
But, as we have seen, for the judgment to ope- 
rate as an estoppel, it must appear that the pre- 
cise question was raised and necessarily deter- 
mined in the former suit. If there be any un- 
certainty or room for cavil as to this, the whole 
subject-matter of the action will be set at large 
and open for new contention. Now, while by a 
course of deduction it may be said that the verdict 
of the jury necessarily involved the finding that 
plaintiff was not the owner of the entire interest 
in the hops in the replevin action, yet, by reason 
of the different character of the two actions, re- 
plevin and trover, the court cannot say, nor is it 
a legal deduction, that the precise question that 
was raised and determined there is now pre- 
sented here for a newcontention. I hold, there- 
fore, that the prior judgment, as it presently ap- 
pears from the record, is not a bar to this action, 
and that both the demurrer and the motion for 
judgment on the pleadings should be overruled, 
and such will be the order of the court. 


Nore.—Extrinsic Evidence May be Introduced to 
Show What the Nature of a Judgment Was and What 
it Involved.—The principal case in the course of its 
decision of this important question of evidence, brings 
out very clearly one of the distinguishing features be- 
tween the actions of replevin and trover. In replevin 
ownership and the right to possession of all the chat- 
tels specifiedjin the petition must be shown. If the de- 
fendant in such an action can show that the title or an 
undivided interest in any part of the chattels sought, 
lies in any other than plaintiff, then no matter how 
small that interest may be, the plaintiff must fail in 
his replevin. For failing in proof of ownership 
of the whole, he can recover nothing, even 
though he may have established his title to a 
part. In trover, however, while the petition 
tition alleges ownership and the right to possession 
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of all the chattels alleged to have been converted, it 
impliedly contains a reservation or saving clause to 
the effect that plaintiff was the owner and entitled to 
the possession of all or at least part of the goods sued 
for. Failing then in the proof of ownership and right 
to possession of the whole, plaintiff may yet recover 
for whatever part he may have proved title. Soa 
plaintiff may fail in his action at replevin and yet un- 
der the same state of facts be successful at trover, 
though in each case the proof of title be clear. The 
main point ofinterest decided in this case, however, 
is the question as to the conclusiveness of a prior 
judgment when set up as a defense by way of estop- 
pel. Some time previous to the institution of the 
present action, the plaintiff in this action had brought 
replevin for the same goods and against the same de- 
fendant. The defense in the replevin suit was a de- 
nial of plaintiff’s title and a further defense to the ef- 
fect that there was an undivided interest outstanding 
in the goods and that for either of these reasons, re- 
plevin would not lie. Instructions upon both of these 
points were given by the court. Under these two 
distinet issues, upon either of which a verdict might 
be returned for the defendant, the case was submit- 
ted to the jury. A judgment was returned by them 
for the defendant, but in a general form, without spe- 
cifying upon what issue they had based their verdict 
and without stating in which party they found title 
and the right to possession. 

The defendant in the principal case sought to set up 
tke record and judgment in the replevin suit us a de- 
fense to the action of trover, claiming that the prior 
judgment in replevin concerning the same subject- 
matter and between the same parties operated asa 
bar to the action of trover; that one of the issues in 
the former action being the ownership and right to 
possession of the chattels in dispute, that a judgment 
for defendant in that action, necessarily carried with 
it a finding against plaintiff on the issues submitted. 
They invoked the rule that the judgment of a court of 
competent jurisdiction is not only conclusive on all 
questions actually and formally litigated, but as to 
all questions within the issues whether formally liti- 
gated or not. Barrett v. Failing, 8 Oreg. 152; Davisv. 
Talcott, 12 N. Y. 184; La Guen v. Gouverneur, 1 
Johns. “as. 492; Campbell v. Butts, 3 Comst. 
173, and cases cited. And that the question 
of title to the property, whether formally liti- 
gated or not, being one of the issues submitted, came 
within the protection of that rule. The court, how- 
ever, while admitting the rule, drew the distinction 
“that as to matters apparently within the issues, parol 
evidence is inadmissible against the conclusiveness 
of the judgment to show that certain of those matters 
were withdrawn or not considered; while, on the 
other hand, if the record is such that on its face the 
judgment may have proceeded upon one of several 
grounds, it is admissible to show alzunde upon which 
of such grounds the consideration and judgment or 
decree of the court did really proceed.” 

Under the issues submitted to the jury in the re- 
plevin suit, the judgment might have been against 
plaintiff for any one of two reasons,'and the judgment 
having been returned in a general form, conveyed no 
information as to which issues were decided. Ifthen 
the record contain no such information, the prior 
judgment can not act as a bar, and extrinsic evidence 
may be introduced showing the precise point involved 
and determined. In this connection the language of 
Mr. Justice Field, in the case of Russell v. Place, 94 
U. S. 606, is directly in point: “If there be any un- 
certainty on this head in the record, as for example, 





if it appear that several distinct matters may have 
been litigated. upon one or more of which the judg- 
ment may have passed, without indicating which of 
them was thus litigated and upon which the judg- 
ment was rendered, the whole subject-matter of the 
action will be at large, and open to anew contention, 
unless this uncertainty be removed by extrinsic evi- 
dence showing the precise point involved and deter- 
mined.”? In conclusion he says: “If upon the face 
of a record anything is left to conjecture as to what 
was necessarily involved and decided, there is no es- 
toppel in it when pleaded and nothing conclusive in 
it when offered as evidence.” See DeSollar v. Hans- 
come, 158 U. S. 216; Aiken v. Peck, 22 Vt. 255; Bur- 
len y. Shannon, 96 Am. Dec. 733; Cook v. Burnley, 45 
Tex. 97; Dunlap v. Glidden, 34 Me. 517; Lea v. Lea, 
96 Am. Dee. 772. 

While the records and judgments of courts of com- 
petent jurisdiction should not be allowed to be opened 
up and its apparent findings controverted by evi- 
dence aliunde, yet when its judgments are returned 
in such general form, that it cannot be said precisely 
what issues were determined, it would be a manifest 
injustice to allow judgments in such form to be 
pleaded by way of bar, without permitting the party 
whom it is sought to estop, to explain by intrinsic 
evidence that, which upon the face of the record, is 
uncertain. The court in the principal case proceed- 
ed upon this theory, and its decision has the sanction 
of the authorities. 


St. Louis, Mo. T. 8S. MCPHEETERS, Jk. 








JETSAM AND FLOTSAM. 


DISCRETIONARY DECLINATION OF JURISDICTION OF 
ACTIONS BETWEEN NON-RESIDENTS. 


Our attention was arrested by the recent decision of 
the English Court of Appeal in Logan v. Bank of 
Scotland, 94 Law Times Reports, p. L 53, principal- 
ly because it cited, and, to a material extent, relied 
upon the decisions of the New York Supreme Court, 
Appellate Division, First Department, in Collard v. 
Beach, 81 App. Div. 584, 93 App. Div. 339. In the 
English case it appeared that ‘ta person domiciled in 
Scotland brought an action in England claiming £50 
damages in respect of alleged misrepresentations in 
the prospectus of a company issued in Scotland. 
There were four defendants to the action, the first 
three being domiciled in Scotland, but the fourth, 
who was an undischarged bankrupt, resided in Lon- 
don. The company in respect of which the prospectus 
was issued had gone into voluntary liquidation, and 
the books and documents of the company were, at the 
time of action brought, in the hands of the liquidator 
in Edinburgh. The witnesses which would have to 
be called in the action resided in Scotland. The two 
first named defendants made an application for a 
stay of all proceedings in the action upon the ground 
that the acticn was vexatious and oppressive and an 
abuse of the process of the court.” 

It was held “that as the inconvenience and difficulty 
placed upon the defendants in conducting the case in 
England weuld be so great and the expenses so heavy 
as to be utterly out of proportion to the sum involved 
in the action, and as there was a proper and adequate 
tribunal in the place where the parties to the action 
really were, the bringing of the action in England 
was vexatious and oppressive to the defendants, and 
proceedings in the action should be stayed.” 
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In Collard vy. Beach the policy was laid down that 
while the Supreme Court of the State of New York 
has jurisdiction of an action brought by a resident of 
the State of Connecticut, against another resident of 
that state, upon a cause of action arising in that state 
to recover damages for personal injuries sustained by 
the plaintiff through the alleged negligence of the de- 
fendant, it will decline to exercise such jurisdiction 
unless special circumstances are shown to exist which 
require its retention. The principal ground assigned 
is that where the home courts of litigants are open 
for a determination of their controversies, our own 
already over-worked tribunals will not encourage the 
importation of disputes. Fully as important a rea- 
son is that given by the English court, that defend- 
ants should not under ordinary circumstances be 
subjected to the oppression of going to a distant for- 
eign forum to make their defense. 

The policy in question was less open to possible 
criticism in England than here in New York. Sev- 
eral years ago, in commenting upon the decision in 
the Collard case, we called attention to the conflict 
between such cases as Kingartner v. Illinois steel 
Co., 92 Wis. 70, and Cofrode v. Gartner, 79 Mich. 322, 
on the one side, and Collard v. Beach and other New 
York cases cited in the latter. The position of the 
Wisconsin and Michigan courts is that under section 
2, Article IV. of the constitution of the United States, 
providing that the citizens of each state shall be en- 
titled to all the privileges and immunities of citizens 
in the several states, ‘ta citizen of one state has the 
same right to bring and maintain an action in the 
courts of another state, upon a cause of action aris- 
ing in the former state and against a citizen thereof, 
as has a citizen of the state in which the action is 
brought; and the court has no discretionary power to 
dismiss the action merely because the parties are both 
residents of, and the cause of action arose in, another 
state.” The Supreme Court of the United States has 
not directly decided whether such section of the fed- 
eral constitution covers the point. ‘There was an 
interesting editorial note in17 Harvard Law Review, 
p. 54, which, while conceding that there are dicta of 
the Supreme Court of the United States favoring the 
position taken by the courts of Wisconsin and Michi- 
van, maintained that actual decisions of the supreme 
court tend rather to discredit the view that the con- 
stitution secures the absolute right to a non-resident 
to prosecute any action in a state court even against 
another non-resident, which a citizen of the state of 
the forum might bring. The reasoning of that edi- 
torial note upholds the discretionary right to decline 
jurisdiction which the New York courts have assert- 
ed, and the expediency of its exercise on occasions is 
illustrated by the action of the English court in the 
case above considered.— Ver York Law Review. 





CORRESPONDENCE. 
NECESSITY OF PLEADING CUSTOM OR GIVING CAU- 


PIONARY INSTRUCTIONS. 


Editor of the Central Law Journal: 

The undersigned has practiced law for many years 
in another state and has been a constant reader of the 
CENTRAL LAW JOURNAL. As far as my observations 
and memory aid me now, I do not know ofa criticism 
so erroneous as that contained in your valuable edi- 
tion of April 6tb, last, wherein the JOURNAL proceeds 
to read a lecture to the Kansas City Court of Appeals 
by reason of its decision in the case of Brunke vy. 








Telephone Co., 908. W. Rep. 758. The plaintiff in x 
personal injury vase, charging negligence, may show 
a more careful manner of doing the act, which caused 
the injury, than that which the defendant pursued. 
This is elementary. He can show that defendant not 
only knew of this method, but had actually pursued 
it; that it was habitual, customary, or the usage, any 
word of like import will do; these steps are lowical. 
It bears on the question of ordinary care and is ad- 
missible under the charge of negligenee in the com- 
plaint, without more specific pleading. 21 Am. & 
Eng. Encyel. of Law (2nd Ed.), page 524; Thayer vy. 
Coal Co., 121 Lowa, 121; Standard Oil Co. v. Teirney, 
92 Ky. 367. When the question is whether or not 
there was want of due care in any particular case, 
evidence of usage is admissible to show what consti- 
tutes due care as applied to that particular case. 29 
Am. & Eng. Enecyel. of Law (2nd Ed.), page 418 and 
eases cited. See also note on page 408. 

There is some refinement of legal learning and tie 
usual contrariety of opinions contained in the reported 
eases when the custom, habit or usage pertains to col- 
lateral matters, such as what care characterizes the 
conduct of others situated the same as the defendant. 
Chicago, ete., v. Taylor, 170 [1]. 49. Butin no case 
has any court held that a plaintiff must plead this 
factin such acase. Your attention is called, supra, 
to cases wherein the highest courts have directly 
passed upon the precise question presented in the 
Brunke case and have arrived at the same conclusion. 
Kindly advise the bar of a single adjudication in the 
United States which upholds the doctrine you an- 
nounce. There are cases where the custom relied 
upon may be the basis of the action, and therein 
it should not only be pleaded, but the plaintiff could 
not very well state his case without pleading it. Rut- 
ledge v. Railroad Co., 180 Mo. 131. 

In no way does this class of cases, the learning 
therein, or the decisions thereon, come within the 
scope of the Hayden case, cited in your article. ‘The 
ground upon which proof of usage and custom is ad- 
mitted in these cases is that the parties are presumed 
to have tacitly incorporated it into their contract. It 
forms the gravamen of the action or the basis of the 
defense, and necessarily and logically must be plead- 
ed. In these cases it controls both parties and is the 
basis of recovery, or defense. Knowledge is a pre- 
quisite and is either actual or presumed. In the Brunke 
case, it was not claimed that the person injured knew 
of the custom pursued by defendant’s servants, that 
he had regulated his conduct by it, and that he was in- 
jured by reason of any sudden change from said 
usage, without notice to him. The gravamen of bis 
action was the negligent manner the work was being 
prosecuted at the time of bis injury, and to prove the 
want of ordinary care on the part of defendant st that 
time, plaintiff introduced evidence that there was 
another simple and easy manner of doing the work by 
defendant’s servants that would have prevented in- 
jury to pedestrians, that defendant well knew of such 
process, could have used it, and had actually been in 
the habit of using it. The question of instructions 
was not in the Brunke case, nor was it presented to 
the courtinany form. ‘The sole question involved 
was simply whether evidentiary facts, so common in 
personal injury cases, as the proof in the Brunke case 
for instance, should be especially pleaded. This be- 
ing the only question the judgment was correct, ex- 
cept that the appeal was clearly frivolous, and appar- 
ently for delay. The court should have imposed a 
fine. 

A legal journal is responsible to the public notwith- 
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standing its private ownership. In fact youclaim to 
have embarked on a career of self-constituted censor- 
ship ofthe judiciary. Now be fair, especially with 
reference to so neat and lawyerlike an opinion as was 
banded down in the Brunke ease. Remember the 
‘muck rake’ and look up. 

JNO. H. BRENNAN, 

April 18, 1906. 

EDITORIAL NovTE.—Mr. Brennan seems to be 
“coek sure” of his position without appreciating the 
fact that the ‘“‘squirrel”? was in another tree. Our 
editorial in this issue may disclose the matter to him 
in anew light. We showed the article, to which Mr. 
Brennan refers, to several of the ablest legal minds of 
Missouri, before it was published, asking if the strict- 
ures therein were too severe. They all agreed that it 
is one of the provinces of a good law journal to call 
attention to such matters, in such terms as to com- 
mand notice and as we were regarded as being right 
in the matter they saw no impropriety in ecalling“‘a 
spade a spade.” Since receiving Mr. Brennan’s com- 
munication, we have again called the ; ttention of 
many lawyers to the editorial in question, and find 
that they not only understood but heartily approved 
it. Weare very glad Mr. Brennan has called atten- 
tion to it, because some others may have also mis- 
taken the real purport of it. We hope we have made 
ourselves clear in the editorial. In view of the fact 
that Mr. Brennan wholly misconceived the article he 
has criticised, no one will be able to appreciate more 
fully where the real ridiculousness of the situation 
lies, 

The fact that judges are human beings and not 
exempt from the weaknesses which human flesh is 
heir to, therefore are in need of judicious criticism, 
as well as to be encouraged by judicious praise. Ifa 
law journal bas not the ability to meet such oceasions 
and come clear of them, without too many scratches, 
it has no business to pretend to represent the profes- 
sion in matters of so great concern to it as carefully 
considered opinions which a law journal may help to 
obtain by standing guard. It is because they believe 
that the profession, by its hearty support is giving 
contidence to them, that the English law jcurnals are 
most severe on their courts when the occasion arises, 
and as compared to which, our own strictures are 
tame. But we must reiterate here, that it is plain 
that the courts of last resort, in many states, are too 
much driven to give the time and consideration to 
their opinions needed, and it is better for the courts 
to render carefully considered opinions than to try to 
keep up by rendering poor and “half shot’? opinions. 
The need of more men on the bench to keep up with 
the work, will more fully appear to the general public 
by the fact that to render good opinions, they are 
compelled to go slow, and thus show, by being behind, 
that more judges are needed. We dislike to seem 
discourteous, but our clients, who are lawyers, in 
many instances have suggested to us that, if we be- 
lieve we see good reason to criticise opinions because 
of an evident lack of proper consideration, we should 
not apologize for our criticisms, but say things insuch 
a Way as to “stir things up.” In this instance we 
seem to have satistied the wishes of, at least, some of 
our clients. W. A. GARDNER. 


BOOK REVIEWS. 
LINCOLN’S CONSTITUTIONAL HISTORY OF NEW YORK. 
One of the best and most unique of state constitu- 
tional histories is that prepared under the author- 
ship of Charles Z. Lincoln, member of the New York 











Constitutional Convention of 1894, on the Constitu- 
tional Ilistory of the State of New York. The work 
is exhaustive and all inclusive, opening with the be- 
ginning of the colonial period to the year 1905, show- 
ing the origin, development, and judicial constrite- 
tion of the constitution. The work is treated chrono- 
logically rather than topically, an arrangement which, 
while we regret for the reason that it renders the work 
less accessible to the general reader or practitioner who 
might desire to have the history and construction of 
some one constitutional ,provision at hand for quick 
reference, we admit to be the most logieal and, in- 
deed, the most satisfactory arrangement from the 
standpoint of the student of jurisprudence who de- 
sires to acquire a broad and accurate view of the 
whole rather than a narrow microscopic view of in- 
dependent constitutional provisions. The author ad- 
mits the great value of a topical arrangement, but 
taking the narrow path of the accurate bistorian, he 
excuses his method by saying that the frequent pe- 
riodical convention and movements for constitution- 
al reform “seemed to demand separate treatment, 
and I have therefore adopted the genera) plan of con- 
sidering each period or movement by itself.” Buta 
topical treatment bas been applied ip some instances, 
by means of annotations to specific provisions of the 
constitution. ‘Thus the reader will find special mon- 
ographs on Agricultural Leases, Bi- Partisan Eleetion 
Boards, Canals, Forest Preserves, Home Rule, Lot- 
teries, Prison Labor, State Aid to Private Enterprire, 
ete. In many cases these notes are valuable to stu- 
dents of constitutional provisions of other states os 
many of the provisions of other state constitutions 
trace their origin, in many cases, te the results of 
some constitutional movement which, first beginning 
in New York, spread gradually over the other states. 

Printed in tive large octavo volumes, bound in blue 
cloth and published by the Lawyers’ Co-operative 
Publishing Co., Rochester, N.Y. 

FEDERAL STATUTES, ANNOTATED, VOL. 10, 

The present volume completes the series of this 
great work, known as the Federal Statutes, Annotated. 
Each of the several volumes of this splendid work we 
had the pleasure to review at the time of their pubti- 
cation, successively. We have carefully examined 
each volume as we had occasion toreview it, and tn 
looking back over the whole series we can fairly say 
that itis indeed a most valuable, exhaustive, and ac- 
curate exposition of our federal statute law. Its 
annotations, next to its superb arrangement is the 
one thing that stands out above all others and which 
will for many years to come tnake this work a most 
necessary source of reference to every practitioner. 
The tenth volume is divided into three parts, first, the 
appendix of recent statutes; second, the table of stat- 
utes, and third, the genera] index. We learn from 
the preface to this yolume that the appendix profes- 
ses to include all the acts of congress of a permanent 
and general nature approved between January J, 1903, 
the date at which the compilation of this work ceased, 
and January 1, 1906. The second subdivision com- 
prises three tables of statutes: First, Revised Stat- 
utes, with sections innumerical order; second, ashort 
table of those acts designated by popular names, as 
for instance, the “Alaska Code;”’ the “Geary Act;’ 
the **French Spoliation Act; the “Wilson Bill;” the 
“Timber and Stone Act;” the “*Newland’s Resolu- 
tion ;” the “Sherman Act,” ete.; and third, a chrono- 
logical table of the acts. The general index is what 
its name implies and exceedingly well arranged. 

Printed in one volume of 1987 pagesand pubtiche 
by Edward Thompson Co., Northport, N. ¥. ‘ 
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CYCLOPEDIA OF LAW AND PROCEDURE, VOL. 20. 

Each recurring volume of this new and surpassing 
encyclopedia of law, known as the “‘Cyc,” adds to 
the esteem and confidence in which it is held by the 
profession and the courts. Indeed, we know of no 
legal work which has taken first rank as an authority so 
immediately upon its publication and which in the 
same space of time has been so widely cited in the 
briefs of counsel and in the opinions of the courts. 
This latter fact emphasizes the prime merit of this 
encyclopedia, viz., its absolute accuracy. Without 
this latter essential no law work can ever hope to be 
cited in the opinions of the courts and if courts or 
counsel are once deceived by a discrepancy between 
the statement of the text of a new law work and au- 
thorities cited to support such text, such work at once 
becomes conspicuous by the infrequency with which 
itis cited. The text of the articles appearing in the 
“Cyc” enjoys the distinction of possessing this very 
essential requisite, at least as far as our necessarily 
limited investigation has disclosed, and this, to our 
mind, is one of the secrets of its wonderful popularity 
with the courts. Volume 20 of this work contains 
several very important subjects. The articles on 
Fraud, Statutes of Fraud, and Fraudulent Convey- 
ances, the first prepared by Edw. T. Lee, the second 
by Charles N. Harris, the third by Fred. S. Wait, are 
by far the most important inthis volume. These three 
subjects cover nearly 900 pages. The subjects Gam- 
ing and Garnishment are two subjects which the pro- 
fession is often interested in and will be glad to have 
access to. The last article in this volume, on the sub- 
ject of Guaranty, by William P. Rogers, dean of the 
law department of the University of Cincinnati, is an 
exceedingly able discussion of this often referred to 
branch of the law. Altogether the present volume 
very fairly maintains the high standard already set 
by earlier volumes of this great encyclopedia. 

Printed in one volume of 1498 pages and published 
by the American Law Book Company, New York. 





BOOKS RECEIVED. 





The Law Association of Philadelphia. Addresses 
Delivered March 13, 1902,and Papers Prepared or 
Republished to Commenorate the Centennial Cele- 
bration of The Law Association of Philadelphia, 
Pennsylvania. 1802-1902. 








HUMOR OF THE LAW. 





A Kentucky lawyer noted for his eccentric ways 
and his closeness in money matters sent for collection, 
to a brother lawyer ina neighboring city, a note for a 
considerable amount, which had been given fora fee. 
This was, in due course, sued on and collected and 
the full amount remitted, no charge being made, be- 
cause it was fora lawyer. The letter acknowledging 
the check added a quaint testimonial of appreciation 
of the services rendered in the P. S.: “Buy yourself 
a good box of cigars!” 


The only person who has ever adopted an adequate 
punishment for tax dodger, according to a report 
from one of our correspondents, is an ingenious tax 
collector of a thriving town in the state of Missouri. 
He says a certain Missouri newspaper quotes from 
that functionary this luminous notice: ‘All persons 


are hereby notified to pay their dog tax by April Ist, 
otherwise they will be killed.’ 





WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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WISCONSIN .... 
WYOMING..... 

1. ACCIDENT INSURANCE—Cause of Death.—In an ac- 
tion on an accident policy, evidence held sufficient to 
sustain a finding that the injuries were received through 
an external, violent, and purely accidental cause, which 
solely and independently of all other causes necessar- 
ily resulted in death.—Continental Casualty Co. v. 
Hunt, Ky.; 90S. W. Rep. 1056. 

2. ACCIDENT INSURANCE—Liability of Insurer Under 
Employer’s Indemnity Policy.—Under an employers’ 
indemnity insurance policy, insurer held not liable in 
excess of the stipulated amout for interest on the dam- 
ages awarded on the verdict pending appeal.—Munro v. 
Maryland Casualty Uo., 96 N. Y. Supp. 705. 

3. ACCIDENT INSURANCE—Temporary Disorder Caus- 
ing Injury.—Disorder causing foot of holder of accident 
policy to give way held not, as matter of law, a disease 
within terms of policy.—Noyes v. Commercial Travelers’ 
Eastern Acc. Ass’n, Mass., 76 N. E. Rep. 665. 

4. AccouNT — Equitable Jurisdiction.— Redress in 
equity for wrongful cutting and carrying away timber 
from public domain on ground that a case was made for 
an accounting denied.—United States v. Bitter Root De- 
velopment Co., U. 8. 8. C., 26 Sup. Ct. Rep. 318. 

6. ANIMALS — Uninclosed Lands.—One has no right 
to drive his sheep upon the private lands of another, al- 
though they were uninclosed and may contain the only 
available water supply in the neighborhood.—Healy v. 
Smith, Wyo., 83 Pac. Rep. 583. 

7. APPEAL AND Erkor—Appointment of Receiver.—A 
decree appointing a receiver and changing the posses- 
sion of personal property is appealable. — Baltimore 
Bargain House v. St. Clair, W. Va., 52S. E. Rep. 600. 

8. APPEAL AND ERROR—Bill of Exceptions.—A writ of 
error held not subject to dismissal because there was no 
bill of exceptions or case made, the errors being as- 
signed under Sup. Ct. Rule 11 (68 N. W. Rep. vi).—King 
vy. Burden, Mich., 105 N. W. Rep. 1120. 

9. APPEAL AND ERROR—Cumulative Evidence.—W here 
assignments of error are based on cumulative evidence, 
and there was other competent evidence to prove the 
fact sought to be established, the error is harmless.— 

Upchurch y. Mizell, Fla., 40 So. Rep. 29. 

10. APPEAL AND ERROR—Estonpel to Allege Error.—A 
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case within the rule that one on whose objection com- 
petent testimony to prove a fact is excluded cannot 
afterwards assert that the fact is not proved held shown 
by the facts.—Spaulding v. Mott, Ind., 76 N. E. Rep. 620. 

ll. APPEAL AND ERROR— Evidence in an Ejectment 
Case.—When a quitclaim offered by plaintiff was ex- 
cluded as irrelevant, the subsequent introduction of it 
by the defendant will not cure the error. — Whitman v. 
McComas, Idaho, 83 Pac. Rep. 604. 

12. APPEAL AND ERROR—Extension of Time by Stipu- 
lation.—Consent by way of stipulation of counsel, made 
in behalf of the parties to an action, or otherwise, can- 
not confer jurisdiction when without it there would 
have been none.—Anderson v. H. Halthusen Mercantile 
Co., Utah, 83 Pac. Rep. 560. 

13. APPEAL AND ERROR—Failure to Take Exception.— 
Appellant held not entitled to review by reason of his 
failure to take exception and embody the same in the 
bill of exceptions.—Axelson v. Anderson, Colo., 83 Pac. 
Rep. 626. 

14. APPEAL AND ERROR—Limitation of Review. — 
When, in opposition to a motion of nonsuit, plaintiff 
bases his action on a particular ground, the court 
of errors will confine its consideration of the merits 
of the judgment to that ground.—Maguth v. Board of 
Chosen Freeholders of Passaic County, N.J., 62 Atl. Rep. 
679. 

15. APPEAL AND ERROR—Orders Appealable. — Order 
denying a motion to dismiss an appeal to the circuit 
court from a commissioners’ award in condemnation pro- 
ceedings held not appealable, under Rev. St. 1898, § 3069. 
—Putney v. Milwaukee Light, Heat & TractionCo., Wis., 
105 N. W. Rep. 1066. 

16. ASSAULT AND BATTERY—Liabiiity of Principal for 
Act of Agent.—The proprietor of a hotel held liable for 
an assault committed by the manager while acting with 
in the scope of the duties intrusted to him.—Morris Ho- 
tel Co. v. Henley, Ala., 40 So. Rep. 52. 

17. ASSIGNMENTS FOR BENEFIT OF CREDITORS — Re 
moval of Trustee.—A bill to remove a trustee to whom 
personal property has been assigned for the benefit of 
creditors, and to appoint a receiver, must contain full 
allegations showing the necesssity for the removal and 
that there is danger of loss of the trust property.—Bal- 
timore Bargain House v. St. Clair, W. Va., 52S. E. Rep. 
660. 

18. ASSOCIATIONS—Control of Property.—Participants 
in a voluntary organization have the right to have its 
property controlled according to its organic plan.— 
Spiritual & Philosophical Temple v. Vincent, Wis., 105 
N. W. Rep. 1026. 

19, ASSOCIATIONS—Expulsion of Member.—In an ac- 
tion to restrain association from interfering with rights 
of plaintiff, burden of proof on defendant which pleads 
his expulsion to show service of charges on plaintiff 
held not sustained by the evidence.—Williamson v. Ran- 
dolph, 96 N. Y. Supp. 644. 

20, ATTORNEY AND CLIENT—Authority to Employ As- 
sistant Counse].—The mere retainer of counsel does not 
authorize him to employ assistant counsel at the ex- 
pense of his client —Emblen v. Bicksler, McLean & Ben- 
nett, Colo., 83 Pac. Rep. 636. 

21. BAILMENT—Damage to Property.—The buyer ofa 
windmill, having elected to reject the same within the 
time provided by the contract held not liable for subse- 
quent damages to the mill not caused by his willful act. 
—Allyn v. Burns, Ind., 76 N. E. Rep. 635. 

22, BANKRUPTCY—Action by Trustee in Bankruptcy.— 
Trustee in bankruptcy held to have same right to assail 
validity of mortgage as to creditors as judgment credit- 
ors.—Zartman v. First Nat. Bank, 96 N. Y. Supp. 633. 

23. BANKRUPTCY—Assets of Bankrupt Estate.—A bank 
receiving from a clearing house proceeds of checks pre- 
sented by a member shortly before suspending payment 
must account to the estate in bankruptcy of the default- 
ing member.—Rector v. Commercial Nat. Bank, U. 8. 8. 
C., 26 Sup. Ct. Rep. 294. 

24. BANKRUPTCY—Money Collected Under Execution 





Before Bankruptcy. — Money collected on execution 
within four months preceding bankruptcy cannot be 
recovered by trustee in bankruptcy under Bankr. Act 
July 1, 1898, ch. 541, 30 Stat. 565, §67f [U. 8. Comp. St. 1901, 
p. 3450].—Starbuck v. Gebo, 96 N. Y. Supp. 781. 

25. BANKRUPTCY—Schedules.— That a bankrupt in his 
schedules erroneously stated the address of a judgment 
creditor heid no ground for refusing to vacate the judg- 
ment after the discharge in bankruptcy.—Vaughn v. Ir- 
win, 96 N. Y. Supp. 742. 

26. BANKRUPTCY—Set-off and Counterclaim.—Bapkr. 
Act July 1, 1898, ch. 541, § 68, 30 Stat. 565 [U. 8. Comp. St. 
1901, p. 3450], held not to affect the right of assignee of 
claim against person contemplating bankruptcy to set it 
off against assignee of aclaim held by the person con- 
templating bankruptcy.—Stich v. Berman, 96 N. Y.Supp. 
748. 

27. BANKS AND BANKING—Power to Purchase Stock in 
Speculative Euterprise.—It is ultra vires for a national 
bank to take stock in a corporation organized to em- 
bark in speculating business of buyiug and selling 
stock.—First Nat. Bank v. Converse, U. 8. 8. C., 26 Sup. 
Ct. Rep. 306. 

28. BILLS AND NOTES—Payment by Co-maker.—Prior 
to the negotiable instrument law, one who indorsed a 
note before delivery to the payee was a co-maker, and 
payment of the note by him extinguished ,it.—Quimby v. 
Varnum, Mass., 76 N. BE. Rep. 671. 

29. BOUNDARIES—Easement.—A contract between ad- 
joining owners for the use of a party wall held not to 
constitute an agreement that such wall should mark the 
boundary line.—Urane v. Judge, Utah, 83 Pac. Rep. 566. 

30. BROKERS — Commissions. — Where a broker has 
produced a purchaser, and the landowner has accepted 
him, the broker is entitled to a commission, though the 
purchaser refuses to consummate the transaction be- 
cause of a defect in the title.—Yoder v. Randol, Okla., $3 
Pac. Rep. 537. 

31. BROKERS—Employment to Procure Purchaser.—A 
real estate broker held required to prove that a third 
person, agreeing with the owner for the exchange of 
lands, had title to the land he offered to convey.—Black- 
ledge & Blackledge v. Davis, Iowa, 105 N. W. Rep. 1000, 

32. BROKERS—Licenses.—Where a real estate broker 
was duly licensed at the time negotiations for a sale of 
real estate were completed, it was no defense to hie 
claim for commissions that he was not licensed at the 


time the sale was actually made.—Coates v. Locust Point 


Co. of City of Baltimore, Md., 62 Atl. Rep. 625. 

33. BROKERS—Right to Commission.— Where a real es- 
tate broker directs a prospective purchaser to trade 
with the owner, who sells the property, relying on the 
broker’s abandonment on his employment, the broker 
cannot recover commissions.—Enochs v. Paxton, Miss., 
40 So. Rep. 14. 

34. CANCELLATION OF INSTRUMENTS—Fraudulent Con- 
veyance.—Where a fraudulent grantee has conveyed the 
property to an innocent party, held equity will give the 
tirst grantor a personal judgment against his grantee.— 
Sprinkle v. Wellborn, N. Car., 528. E. Rep. 666. 

35. CARRIERS—Failure to Furnish Cars.—Where a car- 
rier is unableto furnish cars because of an unprece- 
dented amount of business, such failure is no ground for 
punitive damages.—Mauldin v. Seaboard Air Line Ry. 
8. Car., 53 S. E. Rep. 677. 

36. CARRIERS—Injury Due to Closing of Car Door.— 
That a car door which had been opened by the carrier’s 
servant was violently closed by an unusual jolt of the 
car did not show negligence of the carrier. — Wein- 
schenck v. New York, N. H. & H.R. R., Mass., 76 N. E. 
Rep. 662. 

87. CARRIERS—Instructions in Personal Injury Case. — 
In an action against a street railway for injury-to a 
passenger, judgment for defendant reversed for failure 
of the court to adequately charge on defendant’s duties 
under the circumstances of the case.—Ball v. Interurban 
Ry. Co., 99 N. Y. Supp. 7389. 

38. CARRIERS—Care Required.—A railroad company is 
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liable for injuries to a passenger if, notwithstanding any 
previous negligence of the latter, the company could 
fhave prevented the accident Ly the use orordinary and 
reasonable care.—MacFeat v. Philadelphia, W. & B. R. 
Ov., Del., 62 Atl. Rep. 698. 

39. CARRIERS—Liability as Bailee.—Carrier which had 
tendered goods to consignee, who had refused to accept 
them, held not liable for subsequent theftof the goods 
unless it wus negligent as bailec. — Adler v. Weir, 96 N. 
¥. Supp. 746 

40. CARKIERS — Loss of Freight. — A common carrier 
emayas « basis for fixing its charges and limiting its 
liability enter into «u actual bona fide agreement as to 
the value of the property. — Central of Georgia Ry. Co. 
v. Hall, Ga.,52 8. &. Rep. 679. 

41. CARRIERS — Threatened Ejection of Passenger.— 
Where a passenger's ticket was a proper one, but the 
conductor claimed otherwise, and threatened to put him 
off the train, the passenger was not under any legal duty 
to pay fare to prevent lisejection. —McGhee & Fink vy. 
Cashin, Ala., 40 So. Ltep. €: 

42. CARKIERS—Vioclation of Speed Ordinance an Act of 
Negligence.—The violation of a city ordinance respect- 
ing the rate of speed at which railroad trains may be 
run through the city is of itscif an act of negligence, 
proofof which renders a railroad liable for any injury 
resulting therefrom.—MacFeat v. Vhiladelphia, W.& B. 
R. Ov., Del., 62 Atl. Rep. 898. 

43. CERTIORARI — Lacorporation of School District.— 
Quo warranto, and not certiorari, is the proper remedy 
tov test the validity of the proceedings incorporating an 
indvoendent schoo! district.—Stute v. Alexander, Iowa, 
4105 N. W. Rep. 1021. 

44. CHATTEL MORTGAGES—Consideration.—Extension 
of time for the payment of a debt constitutes a valuable 
consideration for a chattel mortgage given to secure the 
debvt.—Martin Bros. & Co. v. Lesan, Iowa, 105 N. W. 
Rep. 996. 

45. CHATTEL MORTGAGES — Consideration. — Where a 
chattel mortgage is executed 1s Security for a balance 
due ona prior mortgage, the latter is competent evi 
dence to show the consideration. — Winston y. Farrow, 
Ala., 40 So. Rep. 53. 

46. CONSTITUTIONAL LAW—Negroes us Jurors.—A dis 
crimination of negroes for race in the selection of jurors, 
forbidden by Coust. U.S. Amend. 14. held not shown by 
verified written motions to quash the indictment and 
the panel of petit jurors.—Murtin v. State of Texas, U. 
5.5. C., 26 Sup. Ot. Rep. 333. 

47. CONSTITUTIONAL Law — Revocation of Liquor Cer- 
titicate.—Laws 1905, p. 1862, ch. 697, authorizing the revo- 
cation of liquor tax certificates, held not to authorize the 
deprivation of property without due process of luw.— 
People v. Flynn, 96 N, Y. Supp. 653. 

458. CONTRACTS—Agreement for Benefit of Third Per- 
suu.— Where a person for a consideration agrees to pay 
a deb. to a third person, the contract created cannot be 
varied by any agreement between the immediate parties 
not consented to by the third person. — Fanning v. 
Murphy, Wis., 105 N. W. Rep. 1056. 

4). CONTRACTS—Authority of Agent. — Alleged prin 
cipal cannot be held liable on contract of alleged agent 
on the ground of apparent authority, of which the party 
contracting with the agent had no knowledge.—Buskirk 
v. Talcott, 95 N.Y. Supp. 714 

50. CONTRACTS—Construction.—Conduct ef purchaser 
of bank stock held to have precluded a recovery ona 
contract between himself and the seller whereby the 
seller was to refund the proportionate part of a certain 
loss to the bank in case the loss were not recovered.— 
Robham vy. Pierce , Colo., 83 Pac. Rep. 624. 


51. CONTRACTS—Substantial Performance. — Where a 
contractor attempted in good faith to perform his con- 
tract, he was entitled to recover the contract price less 
such deduction as should be made on account of errors 
or omissions in doing the work. — bergfors v. Caron, 
Mass.,76N.E. Rep. 655. 





52. CORPORATIONS —Reorgauization.—A bondholder of 
acorporation held not entitled to object to an additional 
levy, made by a reorganization committee, for reason- 
able expenditures, necessary to preserve the company’s 
property and protect its franchise.—Cowell v. City 
Water Supply Co., lowa, 105 N. W. Rep. 1016. 

53. CourRtTsS—Fraund in Settlement of Decedent’s Estate. 
—Original proceeding in equity in the district court in 
connection with a decedent’s estate wilt not lie unless 
fraud has been perpetrated in the probate court, and the 
particular act constituting fraud must be positively al- 
leged.—Abrams vy. White, Idaho, 83 Pac. Rep. 602. 

54. COVENANTS—Assignment of Breaches. — In anac 
tion for breach of covenant that defendant was lawfully 
seised in fee of the premises and had a good right to sell 
the same, where plaintiff supplements a general assign- 
ment with a specification of grounds, he is confined to 
the grounds stated.—Glover v. O’Brien, Me., 62 Atl. Rep. 
656. 

55. COVENANTS—Covenants Running With the Land.— 
A deed from a trustee under a power of sale held suf- 
ficient to transfer to the grantee the right to sue for 
breach of a covenant running with the land.—Iowa Loan 
& Trust Co. v. Fullen, Mo.,91S W.Rep. 58 

56. CovENANTS—When Personal to Grantees.—Cove- 
nants in certain deeds referring to a road and tothe 
construction of houses on lots retained by the grantors 
held personal to the grantees.—Stevens v. Headley, 
N. J.,62 Atl. Rep. 887, 

57. CREDITOR’sS Suit— Remedy at Law.—In a creditors’ 
suit to sabject to the payment of plaintiff’s debt prop- 
erty of its debtor which could not be reached at law, the 
exclusion of the debtor’s evidence that be had no such 
property was error.—Hoshor-Platt Co. v. Miller, Mass., 
76 N. E. Rep. 650. 

58. CRIMINAL Ev1IDENCE—DBill of Exceptions.—Where 
the bill of exceptions in a criminal case does not set out 
the evidence, nor any of its tendencies, the supreme 
court cannot review the refusal of charges requested by 
defendant.—Stoudenmire vy. State, Ala., 40 So. Rep. 48. 


59. CRIMINAL EVIDENCE—Confessions.—The question 
of the admissibility of a voluntary confession is not 
necessarily affected by the fact that accused was in 
custody when it was made.—State vy. Baudoin, La., 40 So. 
Rep. 42. 

60. CRIMINAL TRIAL—Instractions in Homicide Case.— 
In a prosecution for homicide, a request to charge that 
it was more probable that a man of bad character would 
commit acrime than a man of good character heid to 
invade the province of the jury.—Long vy. State, Ark., 91 
S. W. Rep. 26. 

61. CRIMINAL TKIAL—Self Defense.—Where defendant, 
according to hisown testimony, calle@d deceased, drew 
his pistol, and snapped it at deceased, without any effort 
to avoid difficulty, a plea of self defense could not be 
sustained.—Ulingan y. State, Ark., 91S. W. Rep. 12. 


62. CUSTOMS AND USAGES—As Affecting Contracts.— 
In order fora custom to be regarded as part of a con- 
tract, it must have been actually or constructively 
known, and consistent with the contract.—Denton Bros. 
v. Gill & Fisher, Md., 62 Atl. Rep. 627 

63. CUSTOMS AND USAGES—Warranties.—A customary 
warranty to be enforceable must be so general as to 
justify a presumption that the parties knew it and con- 
tracted in reference to it.—Florence Wagon Works v. 
Trinidad Asphalt Mfg. Co., Ala., 40S0. Rep. 49. 

64. DAMAGES — Exemplary Damages. — Negligence, 
however gross, does not justity exemplary damages un- 
less there was willfulness, wantonness, or conscious in- 
difference to consequences .— Arkansas & L. Ry. Co. y. 
Stroude, Ark., 91 S. W. Rep. 18. 

65. DAMAGES—Interest as an Element.—Where a suit 
is brought for damages from destruction of property, 
the jury may increase the amount of the damages by ad- 
ding to the value ofthe property destroyed a sum equal 
to the interest on such value.—Central of Georgia Ry. 
Co. v. Hall, Ga., 52S. E. Rep. 679. 
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66. DIVORCE—Effect of Verdict.—The verdict of a jary 
in a divorce case has as great weight, and is entitled to 
the same consideration, as a verdict in an ordinary civil 
action.—Geisseman v. Geisseman, Colo ,83 Pac. Rep. 635. 

67. EASEMENTS—Implied Grant. — The projection of 
eaves of a house held not sufficient proof of such visible 
adverse use of an adjoining owner’s land as will prohibit 
such owner from building on the divisional line.—Puroto 
v. Chieppa, Conn , 62 Atl. Rep. 664. 

68. EASEMENTS—Private Right of Way.—An easement 
of a private right of way is not the subject of possession, 
and can be created only by express or implied grant, 
adverse user, Or estoppel —Stevens v. Headley, N. J., 62 
Atl. Rep. 887. 

69. EQquiry—Forfeitures.—A court of equity, in a suit 
to cancel a bond for a deed, wi!l not declare a forfeiture, 
but will leave plaintiffs to their remedy at law.—Higin- 
botham v. Frock, Oreg., 88 Pac, Rep. 536. 

70. * gquiny—Remedy at Law.—Redress for cutting and 
carrying away and converting timber from publie do- 
main cannot be had in equity on theory that remedy at 
law is inadequate.—U nited States v. Bitter Root Develop: 
ment Co.,U. 8. 8. C., 26 Sup. Ct. Rep. 3s. 

7l. ESTOPPEL—Closing of Private Way.—An owner of 
land abutting a private way endingin a cul-de-sac held 
not entitled to object that the owners of the way beyond 
his land toward the cul de sac were estopped toclose 
the same.—Stevens v. Headley, N. J., 62 Atl. Rep. $87. 

72. ESTOPPEL—Title of Landlord.—A lessor is estcpped 
by the lease from denying that he had any estate in the 
land when the lease was executed.—Blackburn v. Mus- 
kogee Land Co., Ind. Ter ,91S. W. Rep. 31. 

73. EVIDENCE—Burden of Proof.—A defendant alleg- 
ing new matter has the burden of proving it, and plaint- 
iff has the burden of proving new matter inferentially 
set up in tre replication.—Gatiln v. Vaut, Ind. Ter, 91 8. 
W. Rep. 33. ‘ 

74. EVIDENCE—Damages for Failure to Furnish Cars.— 
In action for failure to deliver cars on which to ship 
goods ordered, plaintiff cannot estmate damage in lump 
sum.--Mauldin v. Seaboard Air Line Ry., S. Car., 52S, E. 
Rep. 677. 

75. EVIDENCE—Ejectment.—In ejectment, evidence of 
conversations between the defendant and another rela- 
tive to such other allowing defendant to take possession, 
not in the presence ot plaintiff, was improperly admit- 
ted.—Whitman v. McComas, Idaho, 83 Pac. Rep.604. 

76. EVIDENCE—Relevancy.—In an action by an ad- 
ministrator on/a note, statements by deceased in his life 
time showing that his relations with defendant and his 
ancestors were friendly and confidential held too re- 
mote.—Steltemeier v. Barrett, Mo., 91 8. W. Rep. 56. 


77. EVIDENCE—Leases.—Letters addressed to a land- 
lord by the attorney for the tenant in a hold-over pro- 
ceeding against his subtepant held irrelevant in a subse- 
quent similar proceeding by the landlord against such 
subtenant.— Kasower vy. Sandler, 96 N. Y. Supp. 734. 

78. EVIDENCE—Photographs.—In an action against a 
railroad for wrongful death, evidence of a photographer 
as to the position ufa camera used to photograph the 
scene of the accident held inadmissible.—MacFeat v. 
Philadelphia, W. & B. R. Co., Dela., 62 Atl. Rep. 898. 

79. EXCEPTIONS, BILL OF— Time for Signing.—An order 
extending the time for signing a bill of exceptions is of 
no avail where made after the expiration of the time for 
signing under the statute, and the bil] cannot be con- 
sidered on appeal.--Henderson v. Roj, Ala., 40 So. Rep. 
5u. 

80 EXECUTORS AND ADMINISTRATORS—Accounting.— 
Executors held estopped to deny that they had received 
income from which to make payments to beneficiaries, 
and not entitled to allowance for the payments as against 
the corpus of the estate.—Woolsey v. Woolsey, N. J., 62 
Atl. Rep. 686. 

81. EXECUTORS AND A DMINISTRATORS—Claims Against 
Kstate.—W here on a cluim against the estate of a deced- 
ent issue is joined, only proof by depositions can be 





heard on the final trial.—Cottrell v. Barnes’ Admr., Ky., 
90S. W. Rep. 1048. 

82. EXECUTORS AND ADMINISTRATORS—Where Intes-' 
ested in Estate.—It is no ground for setting aside an 
appointment of temporary administrators that they are 
interested in the estate.—/nz re Ashmore’s Estate, 96 N. 
Y. Supp. 772. 

83. FIRE INSURANCE—Assigninent of Policy.—Parties 
to a fire insurance policy are not bound to use a blank 
form of transfer printed on the back of the policy in 
order to make an assignment thereof legal.—Gragg v. 
Home Ins. Co. of New York, Ky., 908. W. Rep. 1045. 

84. FIRE INSURANCE—Iron-Safe Clause.—Performance! 
of provision of an insurance policy that insured shoul? 
keep a safe in which the books should be locked at 
night held condition precedent to aright to sue on the 
policy.—Shawnee Fire Ins. Co. vy. Knerr, Kan., 83 Pae. 
611. 

85. FIXTURES—Conditional Sale.—Where a machine 
was sold under a conditional sale, reserving title in the 
seller until it was paid for, the buyer by attaching it to 
the realty could not affect the seller’s rights to enforce 
its lien.—Wm. Cameron & Co. y. Jones, Tex., 90 8. W. 
Rep. 1129. 

86. FORCIBLE ENTRY AND DETAINER—Defenses.—In 
forcible entry and detainer, it is no defense that the of-—” 
fender has yielded up or lost possession ofa part. of the 
premises.—Town of Oyster Bay v. Jacob,96N. Y. Supp. 
620. 

87. FRAUDS, STATUTE OF—Agreement to Reconvey.—A 
parol agreement, binding a grantee in a deed of trust 
on bidding in the land at a sale under the deed to recon- 
vey to the grantor on his paying the indebtedness within 
a specified time, is within the statute of frauds.—Camp- 
bell v. Bright, Miss., 40 So. Rep. 3. 

88. FRAUDS, STATUTE OF—Contracts Not to be Per- 
formed Withina Year.—A contract to repurchase certain 
stock in a corporation from plaintiff if the investment 
proved unsatisfactory at the end of a year held not wit! 
in the statute of frauds as a contract vot to be performed 
within a year.—Gurwell v. Morris, Cal., 83 Pac. Rep. 57%. 

89. FRAUDS, STATUTE OF—Pleading.—Where the cot). 
plaint does not show upon its face whether the contract 
is in writing or not, defense of statute of fraudsis prop- 
erly raised by answer. — Daniels v. Rogers, 96N. ¥. 
Supp. 642. 

90. HomicipE—Evidence .—A witness in a prosecution 
for homicide, who had examined deceased, held entitle® 
to testify that there was shot in his left breast and three 
holes behind his shoulder blade which looked like bu) 
let holes.—Harrison y. State, Ala., 40 80. Rep 57. 

91. HOMICIDE—Provocation. — Where both deceasx a 
and his brother were acting together in maintaining il? 
will against defendant, the act of one in using insulting 
language towards defendant was the act of both.—Willis 
v. State, Tex., 908. W. Rep. 1100. 

92. HUSBAND AND WIFE—Failure of Wife to Join in 
Mortgage.—Where a wife does not join in a mortgage, 
so that her inchoate right of dower is not barred, the 
mortgage is nevertheless enforceable, except as against 
such dower right.— Lowe v. Walker, Ark., 918. W. Rep. 
22. 

93. INDICTMENT AND INFORMATION — Amendment.— 
Where on the trial for killing John Sonta it was dis- 
closed that the person killed was Joseph Sonta, the triad 
court had power, under Cr. Proc. Act- (Laws 1894, p, 878), 
§ 34, to direct an amendment of the indictment.—State v. 
Tolla, N. J., 62 Atl. Rep. 675. 

94. INDICTMENT AND INFORMASION— Defective County. 
—Where an indictmentcontains good ard bad counts 
covering the same ground, there is no prejudicial error 
in permitting the trial to proceed on them all.—Reum y. 
State, Tex., 908, W. Rep. 1109. 

95. INDICTMENT AND INFORMATION — Formal Requi 
sites.—An information cannot be quashed because tho 
clerk of the court who administered the oath after nam 
ing the county omitted to follow it with the word 
“county.’’—State v. Douglass, K2n., 83 Pac. Rep. 621, 
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9%. INJONCTION — Damages. — Where the cutting of 
timber is enjoined, and after trial 1s dissolved, attorney’s 
fees and other expenses relating distinctly to the bond- 
ing of the injunction may be allowed as damages.—Mar- 
tin v. Tellotte, La., 40 So. Rep. 41. 

97. INJUNCTION—Discretion as to Damages on IJisso- 
lution.—The allowance of $100 damages on dissolution 
ofan injunction restraining the sale of certain personal 
property held a proper exercise of the trial court’s 
discretion.—Wm. Cameron & Co. vy. Jones, Tex., 90 8. 
W. Rep. 1129. 

98. INFANTS—Attorney’s Services.—An attorney who 
volunteers his services fora minor at the suggestion of 
the latter’s relatives cannot ordinarily recover therefor. 
—MclIsaac v. Adams, Mass.,76 N. E. Rep. 654. 

* 99. INFanTS—Contracts.—Minor held entitled to can 
cellation of contract for erection of building and deed 
of trust and repayment of part of the contract price paid 
less compensation to contractor for expenses already 

> incurred.—Thornton v. Holland, Miss., 40 So. Rep. 19. 

100. INSANE VERSONS—Contracts.—Certain mortgage 
executed by lunatic held invalid, and mortgagee was 
entitled to recover only the amount of the consideration 
of which the lunatic received the benefit.—Smith’s Com- 
mittee v. Forsythe, Ky., 90S. W. Rep. 1075. 

101. INSANE PERSONS—Evidence.—A justice’s order 
finding that a person is insane, but leaving him freedom 
of person until the appointment of a committee, and 
then committing him to the custody of such committee, 
held not admissible as evidence of insanity in a proceed- 
ing to appoint a committee.—Karnes v. Johnston, W. 
Va., 528. E. Rep. 658. 

102. INTOXICATING LIQUORS—Liquor Tax Certificate. 
—Liquor tax certificates are property only in a qualified 
and restricted sense.—People v. Flynn, 96 N. Y. Supp. 
653. 

103. INTOXICATING LIQUORS —Petition for Prohibition. 
—Sigaers of petition for prohibition of sale of liquor 


‘. within three miles of a schoolhouse held rot entitled to 


have their names stricken from the petition.—Clark v, 
- Daniel, Ark., 91S. W. Rep. 9. 


® 104. INTOXICATING LIQUORS—Sale of Medicinal Prepar- 


ation.—One is not guilty of an unlawful sale of intoxi- 
. cants where the preparation was intended primarily as 
+ a medicine, unless sold as a spirituous beverage.—Goode 
v. State, Miss., 40 So. Rep 12. 
105. INTOXICATING LIQUORS—Vacation of Certificate.— 
A statute providing that on an issue beingraised ona 
petition to vacate a liquor tax certificate the judgeshall 
hear proofs of the §parties, etc., does not prevent the 
judge from ordering a reference.—IJn re Cullinan, 96N. 
Y. Supp. 751. 
. 106. JODGMENT—Collateral Attack. — Where an oil 
lease executed to a receiver was transferred with the 
‘other assets of the corporation by order of court, the 
validity of such transfer could not be collaterally at- 
tacked in an action against a subsequent assignee of the 
lease for rent.—Robyn v. Peckard, Ind., 76 N. E. Rep. 647. 


107. LANDLORD AND TENANT—Action for Rent. — In 
action for rent, where defendant pleaded surrender, 
evidence held not to show that landlord posted a “To 
Let’ sign on the house.—Sammis v. Day, 96 N.Y. Supp. 
777. 

108. LANDLORD AN) TENANT — Option to Purchase.— 


A tenant ina lease giving him the option to purchase 
the premises held entitled to exercise the same at the 


* end of the year, or during renewals permitted by the 


lease. — Thomas v. Gottlieb Bauernschmidt Straus 
Brewing Co., Md.,62 Atl. Rep. 633. 

109. LIBEL AND SLANDER—Innuendoes.—A charge that 
plaintiff was a man who would further the candidacy of 
a superintendent of streets who would unlawfully spend 
the public money held libelous, though no participation 


‘ inany criminal conduct was charged. — Dow v. Long, 


Mass., 76 N. E. Rep. 667. , 
110. LIBEL AND SLANDER —Instructions as to Damages. 
~—Where, in an action for slander, a verdict for genera! 





damages could have been found, it was error to instruct 
that plaintiff could not recover unless special damages 
were proved.—Flanders v. Daley, Ga.,52S. E. Rep 687. 

lll. LIBSL AND SLANDER—Justification.—In an action 
for slander in charging plaintiff with felony consisting 
of cutting defendant’s line and corner tree, defendant 
was only bound to establish a plea of justification by a 
preponderance of evidence.—Fiemingy. Wallace, Tenn., 
91 8. W. Rep. 47. 

112. LIBEL AND SLANDER—Libel Per Se.—A publication 
concerning plaintiff held not libelous per se, and that he 
was therefore not entitled to recoverin the absence of 
proof of malice and actual damage. — Nichols v. Daily 
Reporter Co., Utah, 83 Pac. Rep. 573. 

118. LIBEL AND SLANDER—Public Criticism.—A news- 
paper article, referring to plaintiff’s candidacy asa dis 
trict leader, held not to transcend the limits of reason- 
able criticism, and was not libelous per se. — Duffy vy. 
New York Evening Post Co., 96 N. Y. Supp. 629. 

114, LIMITATIONS UF ACTIONS—New Note for Interest. 
—Where one of the makers ofa joint and several note 
after itis barred by limitations gives his note in pay- 
meot of interest thereon, it constitutes a new promise 
on his part. — Medomak Nat. Bank v. Wyman, Me.,62 
Atl, Rep. 658. 

115. LIMILATIONS OF ACTIONS—Tacking Possession.— 
A buyer from a thief held not entitled to tack the thiei’s 
possession to his own, so as to make up three years, 
barring an action of replevin under Mansf. Dig. § 4478 
({nd. T. Ann, St. 1899, § 2945).—Gatlin vy. Vant, Ind. Tr., 91 
S. W. Rep. 38. 

116. LOGS AND LOGGING—Sale of Standing Timber.— 
Veudees of standing timber are entitled to a reasonable 
time within which to remove the same, where no time is 
specified.—Carson v. Three States Lumber Co., Tenn., 91 
S. W. Rep. 53. 

117. MANDAMUS—Exercise of Judicial Powers.—Decis- 
ion of chancellor, denying certain additional relief 
asked for after remand of the cause, could not be con- 
trolled by the supreme court by mandamus.—Collins y. 
Hawkins, Ark., 91S. W. Rep. 26. 


118. MASTER AND SERVANT—Implied Agreement Not 
to Divalge Secret Process.—Employment by company 
using secret process held to raise an implied agreement 
on the part of employees not to divulge the secert.—Vul- 
can Retinning Co. v. American Can Co., N. J., 62 Atl. 
Rep. 881. 

119. MASTER AND SERVANT—Iniury Due to Defective 
Insulation.—Existence of defects in insulation of street 
railroad wire held not to be inferred from the presump- 
tion of the exercise of due care on the part of a person 
killed by contact therewith.—Looney vy. Metropolitan R. 
Co., U. 8. 8. C., 26 Sup. Ct. Rep. 303. 


120. MASTER AND SERVANT—Injury on Freight Eleva- 
tor.—An employer, maintaining a freight elevator in 
his building, is not required to provide the elevator with 
fastenings necessary in the construction and mainten 
ance of a passenger elevator. — Kappes v. Brown Shoe 
Co., Mo., 90 8. W. Rep. 1158. 


121. MINES AND MINERALS—Assignment of Oil Lease 
—Proceedings for the transfer of a corporation’s assets 
in the hands ofa receiver to a new corporation held to 
constitute an assignment of an oil lease made to such 
receiver.—tobyn v. Peckard, Ind., 76 N. E. Rep. 642. 

122. MINES AND MINERALS—Posting Notice. — A loca- 
tion notice properly made and posted upon a valid dis- 
covery of mineral is an appropriation of the territory 
therein specified for 60 days, as against subsequent 
locaters. —Sierra Blanca Mining & Reduction Co. v. 
Winchell, Colo., $3 Pac. Rep. 628. 

123. MORTGAGES—Absolute Deed as Mortgage.—Where 
plaintiff reserved in terms an absolute life estate out of 
a farm conveyed on consideration of bond of the defend- 
ant to support plaintiff on the farm, and that the reser- 
vation was made to secure the bond, defendant was en- 
titled to retain possession until a breach of his bond.— 
Aurd y. Chase, Me., 62 Atl. Rep. 660. 
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124. MUNICIPAL CORPORATIONS—Bona Fide Holders.— 
Bona fide holders of municipal bonds, relying on the 
face of the record, will be protected against informalities 
or irregularities in the proceedings authorizing the is- 
suance of the bonds, or for mistakes or lack of wisdom 
on the part of the authorities.—Greene v. Village of 
Rienzi, Miss.,40 So. Rep. 17. 

125. MUNICIPAL CORPORATIONS — Contract for a City 
Improvement Construed. — A contract for a city im- 
provement construed, and held that the mayor was the 
only city official empowered to waive the failure of the 
contractor to comply with a stipulation in the contract.— 
Cashman vy. City of Boston, Mass., 76 N. E. Rep. 671. 

126. MUNICIPAL CORPORATIONS— Defective Sidewalks. 
—Where plaintiff was familiar with a defective side- 
walk, but attempted to use it inthe dark, it was not neg- 
ligence if he used care reasonably commensurate with 
the known danger.—City of Ottawa v. Green, Kan., 83 
Pac. Rep. 66. 

127. MUNICIPAL CORPORAT:ONS—Defective Sidewalks. 
—In an action for injuries causea by an alleged defect- 
ive sidewalk, held, that the petition was sufficiently 
definite as to the place where the injury occurred.—City 
of Garnett v. Smith, Kan., 88 Pac Rep. 615. 

128. MUNICIPAL CORPORATIONS—Street Improvements, 
—Property owners cannot complain of a street improve- 
ment, on the ground that it was not completed in accord- 
ance with contract, for the first time after the comple- 
tion and acceptance of the work.—Mudge vy. Walker, 
Ky., 90S. W. Rep. 1046. 

129. MUNICIPAL CORPORATIONS—Suspension of Func- 
tions.—W here a town was once organized as a city of the 
sixth class, it could only be dissolved by act of the leg- 
islature, notwithstanding its population subsequently 
decreased so that it was insufficient for a new organiza- 
tion, under Ky. St. 1903, §3713.—Hill v. Anderson, Ky., 90 
S. W. Rep. 1071. 


130. MUNICIPAL CORPORATIONS—Trusteeship for Citi- 
zens.—A city may be the depositary, as trustee for its 
eitizens, of a contract obligating a railroad to locate and 
maintain its general offices and shopsin the city, and 
may enforce such contract by suit.—City of Tyler v. St. 
Louis, Southwestern Ry. Co. of Texas, Tex., 91 S. W. 
Rep. 1. 


181, MUNICIPAL CORPORATIONS—Violation of Police 
Regalations.—A municipal ordinance held not to allow 
defendant’s prosecution by a sworn complaint filed by 
prosecutor.—City of Kirksville v. Munyon, Mo., 91S. W. 
Rep. 67. 


132. MUNICIPAL CORPORATIONS — Violations of Town 
Ordinances.—Town clerks have jurisdiction over prose- 
cution for the violation of town ordinances,—Chicago, I. 
& L. Ry. Co. v. Town of Salem, Ind., 76 N. E. Rep. 631. 

133. NEGLIGENCE—Proximate Cause.—Where an ex- 
press wagon strack a wagon at the sidewalk, and the 
horse attached took fright and ran away, and to avoid 
being struck by the horse plaintiff jumped aside and 
broke his leg, and thereupon sued the owner of the ex- 
press wagon, a nonsuit was erroneous.—Collins v. West 
Jersey Express Co., N. J., 62 Atl. Rep. 675. 

134. NEGLIGENCE—Where Accident Was Without Neg- 
ligence.—A pure accident without negligence on the 
part of the party responsible therefor is not actionable. 
—MacFeat v. Philadelphia, W. & B. R. Co., Dela., 62 Atl. 
Rep. 898. 

135. PARTITION—Pleading.—A petition for e sale of cer- 
tain land held by tenants in common, one of whom was a 
minor, whose interest was subject to an unassigned 
dower interest, held to state a cause of action under 
Civ. Code Prac. § 490.—Wormald’s Guardian v. Heinze, 
Ky., 90S. W. Rep. 1064. 


136. PARTITIUN—Referee’s Report.—Where the refer- 
ees in partition have not followed the directions of the 
court in the survey of the business lots involved there- 
in, their report should be set aside.—Ricbardson v. Rud- 
dy, Idaho, 83 Pac. Rep. 606. 

137. PAYMENT—Application of Payment.—Where money 





is derived from a particular source, payment must be 
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applied to the relief of such source, unlessthere isa mu- ~ 
tual agreement otherwise.—Winston v. Farrow, Ala.,40 * 
So. Rep. 53. 

138. PERPETUITIES—Charities.—The fact that anan- , 


nuity given by a willto a charitable corporation may 
continue perpetually does not affect its validity.—Mer- 


. rill v. American Baptist Missionary Union, N. H., 62 Atl. 


Rep. 647. 

139. PLEADING—Waiver of Defect.—Where defendant 
answers and does not move to have the complaint made 
more definite, an objection at the beginning of trial to 
the introduction of evidence’ because of the indefinite- 
ness of the complaint comes too late.—Geisseman v. 
Geisseman, Colo., 83 Pac Rep 635. 


140. PRINCIPAL AND SURETY—Defenses of Assignee of , 


Bond.—Sureties on a bond for the performance of a 
lease of personal property held not to have been realized 
from payment of rent due at the time the lessor accept- 
eda return of the property from the lessee. — White 
River, L. & W. Ry. Co. v. Star Ranch & Land Co., Ark., 
91S. W. Rep. 14. ¥ 

141. PUBLIC LANDS — Railroad Land Grants.—Lands 
within the place limits of a railroad grant, but included 


by the lines of an official survey of Mexican land grant, , 


held excluded from the grant to the railroad company. 
—Southern Pac. R. Co. v. United States, U. 8.8.0.,26 
Sup. Ct, Rep. 298. ‘ 

142. PUBLIC LANDS—Validity of Grant.—As between 
two conflicting grants of state land, neither of which 
was supported by a valid entry, the older grant would 
be entitled to priority.—Sampson’s Heirs v. Chester’s 
Heirs, Tenn. , 91 S. W. Rep. 43. : 

148. RAILROADS—Injury at Crossing.—The presamp-~ 


tion that one about to cross a railroad track stopped to + 


look and listen can only be overcome by evidence that 
he failed so to do.—Hanna vy. Philadelphia & R. Ry. Co., 
Pa., 62 Atl. Rep. 648. 

144. RAILROADS—Negligence of Driver of Team.—A 
driver of a team leaving the lines and remaining within 
three or four feet of the heads of the team is notasa 
matter of law negligent inthe management of the team. 
—Louisville & N. R.Co. v. Mertz, [bach & Co., Ala., #0 
So. Rep. 60. 


145 RAILROADS—Personal Injury by Reason of De- ‘ 


fective Cars.—In an action for death of a quarry em- 


ployee while attempting to load granite on a freight car ' 


farnished by defendant, defendant held guilty of negli- 
gence in furnishing such car, which was fitted with a 


defective brake, for loading at such quarry.—Hale v., 


New York,N H.&H. R. Co., Mass., 76 N. E. Rep. 656. ' 
146. RECEIVERS—Appointment —A receiver of person+ 
alty may be appointed in vacation without notice, where “ 

to require notice would be unreasonable or would be 
likely to defeat the purpose for which a receivership is ? 
necessary.—Baltimore Bargain House v. St. Clair, W. Va., 
52S. E. Rep. 660. 


147. RELEASE—Partial Payment as a Consideration.— 


An agreement to discharge a debt on payment ofa part | 


of the amount due is without consideration, and the bal- 
ance may be recovered.—Zuelly v. Casper, Ind., 76 N. E. 
Rep. 646. 

148. REPLEVIN — Answer of Defendants Inuring to 
Others.—Where three defendants in replevin answered 
disclaiming title as individuals, and alleged that they 
held possession fora corporation, the answer inured to 
the benefit of the corporation.—Carpenter v. Ingram, | 
Ark., 918. W. Rep. 24. 

149. SALES—Delay in Furnishing Building Materials.— 
Under a contract specifying no time, held building ma- 
terials must be furnished in a reasonable time in the 
course of the contractor’s business.—Long v. Abeles & 
Co., Ark.,91 8. W. Rep. 29. : j 

150. SALES—Failure of Consideration.—Defendant whe 
desires to show illegality of a contract of sale or failure 
of consideration must plead such defenses.—Miller v. 
Donovan, Idaho, 83 Pac. Rep. 605. 
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#51. SaLes—Reasonable Time to Inspect Before Re- 
jccting.—The rule thata buyer is bound to reject the 
property within a reasonable time held inapplicable 
where the contract provided that he should have 60 days 
within which to exercise such option.—Allyn y. Burns, 
ind.,76N.K. Rep. 636. 

Viv. Sa~Es—Recovery for Shortage in Weight —In ac- 
tion to recover value of loss of weights in cotton sold, 
ptaintifi can show that his broker had no authority to 
grant seller permission to use the cotton before notice 
of dissatisfaction of the weights. — Revolution Cotton 
Mills v. Union Cotton Mills, S. Car.,52S. KE. Rep 674. 

48%. SPDUCTION-— Testimony of Female. — Under the 
statute requiring corroboration of the testimony of the 
female in order to sustain a conviction of seduction, 

a@rosecutrix’s evidence must be corroborated by outside 
evidence both as to the promise of marriage and sexual 
intcrcourse.—Carrens vy. State, Ark., 41S. W. Rep. 30. 
th4. SHERIFFS AND CONSTABLES —Wrongful Seizure on 
Execution —Demand for return of the property is not a 
@rerequisite to an action against a sheriff for the con- 
verzion of personalty, it being taken by him on execu 
tion against another than the owncer.—Beaman y. Stew- 
ari, Colo.,83 Pac. Rep. 629 

455. SPECIFIC PERFORM ANCE—Agreement to Execute 
Mortgage.— Where defendant puid a debt owed by 
plaintiff on the faith of plaintiff's promise to execute a 
mortgage to secure the money advanced to pay such 
debt, a court ofequity would require a performance by 
piaintia@ of his promise.—Lowe v. Walker, Ark.,91 8S. W. 
Rep. 22. 

£56. SPECIFIC PERFORMANCE -Purchase of Interest in 
ikeal Kstate.—Party purchasing interest in real estate 
¢ransaction held entitled to require a formal assignment 
ofsuch interest, though transaction will not be closed for 
25 years.—Dilworth v. Nicola, Pa., 62 Atl. Rep. 909. 

157. SPECIFIC PERFORMANCE—Sufliciency of Consider 
ation.—A contract for sate of real estate, setting forth the 
receipt of $500, showed a ficient consideration to en- 
¢itle the purchaser to specific performance.—Winch y. 
#dmunds, Colo , 83 Pac. Rep. 622 

458. SaLKks—Obtaining l’roperty Without Paymg Price. 
—The fact that the consigne+ of goods obtained the bills 
of lading without payment of the drafts attached held 
not a breach cf the contract of sale, entitling the seller 
¢o avoid the contract.—Jotin EF Hati Commission Co. v 
&. L. Orook & Co., Miss., 40 So. Rep. 20 

i159. Sates — Reservation of Lien.—As between the 
buyer and the seller of personalty under a conditional 
sate, it isnotnecessary thatthe instrument be registered 
4n order to create a lien.—Wim. Cameron & Co. v. Jones, 
Tex., 90S. W. Rep. 1129. 

160. SPECIFIC PERFORMANCE —Mistake —Equity will 
aot compel one to perform a contract which he did not 
intend to make, and which he would not have entered 
énto had its true effect been understood.—Thomas y. 
Gottlieb Bauernschmidt Straus Brewing Co., Md., 62 
Atl. Rep. 633. 

161. STREET RAILROADS—Res Ipsa Loquitur —Where 
a passenger was thrown from a street car and injurea 
by the sudden acceleration of speed as she was en- 
déavoring to alight, proof of the accident held prima 
acie evidence of negtigence.—Paul v. Salt Lake City R. 
OCo., Utah, 6% Pac. Rep. 563. 

162. TAXATION—Decree Confirming Tax Sale.—A decree 
conficming a tax sale, though reciting that the sale was 
on a day not authorized by law, held not to be considered 
void on its face, ina suit to cancel it.—Boynton v. Asha- 
branner, Ark., 91 8S. W. Rep. 20. 

163. TELEGRAPHS AND TELEPHONES—Exemplary Dam- 
ages .—Kirby’s Dig., § 7947, making telegraph companies 
siable for mental anguish arising from their negligence, 
held applicable to railroad companies conducting a 
telegraph business.—Arkansas & L. Ry. Co. v. Stroude, 
Ark., 91S. W. Rep. 18. 

i64. TRESPASS TO TRY TITLE—Burden of Proof.—In 
trespass to try title, the burden held on defendant to re- 
bata presumption of right of possession from plaintiff's 











title, and to show defendant’s injury by reason of the 
levy of a writ of sequestration.—Freeman v. Slay, Tex., 
9158. W. Rep. 6. 

165. Tr1aL—Argument of Counse!.—Counse! for plaint- 
iff could legitimately comment on a defense because sect 
up two years after answer filed.—Central of Georgia Ry. 
Co. v. Hall, Ga., 52 5. E. Rep. 679. 

16. TrraL—Instructions.—It 


is not reversible error 


* to refuse instructions, where the court in its general in- 


structions has covered the points presented .—Sovercign 
Camp, Woodmen of the World v. Welch, Okla., 83 Pac. 
tep. 547. 

167. TRIAL—Motion for Nonsuit.—An exception does 
not lie to the court’s ruling on a motion for a nonsuit; 
the question being one entirely within the discretion of 
the court.—McFeat v. Philadelphia, W. & B. R. Co., 
Dela ,62 Atl Rep. 598. 

i6s. TkUsTS—Ex Maleficio.—Grant of license to cuttim 
ber on certain described land did not wake cutting of 
timber on other lands by the licensees acts of ex male 


ficio, so as togive the United States right to :¢dress in 


equity.—United States v. Bitter Root Development Co., 
U.5S.58. C., 26 Sup. Ct. Rep. 818. 

169. Trusts—Removyal of Trustee.— Equity, by virtue 
ofits genera! jurisdiction over the administration of 
trusts, has power to remove trustees for cause.— Balti 


more Bargain Housevy. St. Clair, W. Va., 52 8S. EK. Rep 
660. 
170. Usury—Contract Not Necessarily Usurious. - 


Where money is loaned to be repaid from the proceeds of 
collection, and the interest stipulated is such that con 
sidering the uncertainty as to the time of payment 
it might not exceed the lawful rate, the contract can- 
not be regarded as usurious.--Hagaman v. Reinach, 
96 N. Y. Supp. 719. 

i7it. Usury—VPayment of Debt by Third Person.—A 
debtor who procures a loan from athird person to pay 
off a usurious debt cannot defeat his liability to the third 
person tor the money advanced by him by setting up the 
usury in the debt discharged.—Lowe vy. Walker, Ark., 91 
8. W. Rep 22. 

172. VENDOR AND PURCHASER—Kight to Declare For- 
feiture. — Vendors having agreed to convey certain 
premises free from incumbrances held not entitled to 
enforce a forfeiture forthe vendees’ defaultin payment 
while they themselves were unable to convey a title free 
from incumbrances.—Higinbotham v. Frock, Oreg., $8 
Pac. Kep. 536. 

173. VENDOR AND PURCHASER—Sale of Land 
—Where land is sold in gross, no compensation will be 
granted for either an excess or deficiency in the quantity 
conveyed, unless sech excess Or deficiency is so great 
as to justify an inference of fraud or mistake «quivalent 
to frauc.—Rich v. Soales, Tenn ,91S. W.Rep 50. 

174. VERDICT—Judgment of Supreme Court.—A judg- 
ment of ‘be supreme court becomes final with the close 
of the term during which it was rendered, and that court 
cannot therefore modify or enlarge such judgment.— 
Collins v. Hawkins, Ark , 91S. W. Rep. 26. 

175. WATERS AND WATER COURSES—Appropriation of 
Water —A stream held not flowing through public lands 
at the time of a diversion of waters thereof by 4 settler. 
—Morgan Vv. Shaw, Oreg., 83 Pac. Rep. 534. 

176. WiLLS—Contingent Devise.— Where a devise to a 
widow for life and to a stepson in fee is followed by a 
direction that, if the stepson should die without issue 
then to others, upon the happening of the contingency 
the estate of the stepson was devested.—Dilts v. Clay- 
haunce, N. J., 62 Atl. Rep. 672. 

177. WILLs—Intention of Testator.—The intention or 
motives of testator, in connection with the execution 
and attestation of his will, are immaterial upon the 
question of the sufficiency of publication of the will.— 
Inve Moore’s Will, 96 N. Y. Supp. 729. 

178. WITNESSES—Competency of Infant. — The law 
fixes no precise age within which children are abso- 
lutely excluded from giving evidence.—State vy. Tolla, N. 
J., 62 Atl. Rep. 675. 
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WILLIAMSON LAw Book COMPANY, 
Rochester, N. Y.’ 


Atlantic Reporter, 28 VOIG..........cccccccsscsccscses $ 23.00 
e - vols. 10 to 20—11 vols.. + 

N. i. Reporter, 20 vols 

N.E. rd 61 









N.E vols 
N. W. ” 28 to44 inclusive—1l7 vols.......... 
me £ es 50 vols 
N.W. = re rr ee 125.00 
N. W. - 87 vols 
Pacific Reporter, vols. 10 to 20 
“ “ 8 to 28 
* " 1st 35 vols 
8. EK. - ist 10 vols 
8. E. * Ist 22 vols 
8. E. - Ist 39 vols. 
Ss. W * 


West Coast Reporter, 
West Reporter, 

Hill’s Reports, 
Denio’s Reports, 
Wendell’s Reports, 
Cowen’s Reports, 
Barbour’s New York Sup. Ot. Reports, 3% vols. 
Thompson & Cook New York Sup. Ct. Rep., 5 vols. 
Hun’s Reports, vols. 67 to 92 inclusive, 26 vols...... 
New York Superior Ct. Reports, 30vols........-.... 
Paige’s N. Y. Chancery Reports, 10vols............ .00,, 
N. Y. Ct. of Appeals Reports, 36 vols..............+ 
Howard’s Practice Reports, 1st42 vols.............. 
New York Civil Procedure Reports, 24 vols........ 
BEIT S TO Cais Fe Fs 6.0 cnc cccns secccecessicns F 
Bradford N. Y. Surrogate Reports,4 vols........... 4 
a eae ee oe dneptioes ade 


Above books are all second-hand. In some 
cases a volume here and there is slightly cracked 
on the sides, but for ordinary use donot need * 
rebinding. 

WILLIAMSON LAW BOOK COMPANY, 
Rochester, N.Y. 


We buy Law Libraries or parts of Law Libraries for cash 








Lawyers’ Briefs. 


We do a large amour! of riex PRINTING 
and are well prepared to do them thoroughly 
and rapidly. 

Centkal. Law Journat Company. 
118 N. Third Street, St. Louis. Mo. 


BINDER 
FOR 





Central Law Journal. 


Saves binding in book form. Twoa year required. 
Subscription price of Journal without binders, per 
annum, $5.90; with two binders $6.00. 


Central Law Journal Co., St. Louis. 











FOUR GREAT LAW BOOKS. 











Freeman on 
Void Judicial 
Sales. 





ON. A. C. FREEMAN never wrote a 
more important work or one which 
has so shaped the decisions of the courts. 

The work treats of the validity of all 
sales under execution or other judicial 
authority or by executors or special com- 
missioners. It treats of the legal and equit- 
able rights of the purchaser and the con- 
stitutionality of curative statutes and many 
other important questions connected with 
judicial sales. 

Latest edition, published in one vol- 
ume of 341 pages and bound in law 
sheep. 

Price, delivered, $4.00. 


Tiedeman on 
Federal Control. 


By Hon. C. G. TIEDEMAN. 





HIS work is the highest authority on all 

questions connected with the subject 

of state and federal control of persons and 
property. 

Every law office should have this work 
for ready reference. It will settle conclu- 
sively all questions relating to police pow- 
er. trusts and monopolies, trade and labor 
combinations, interstate commerce; the 
treatment of the subject of police powers 
alone makes it most valuable and essen- 
tial to the practitioner. The work is ab- 
solutely exhaustive of the authorities. 

Latest edition, published in two large 
volumes and bound in law sbeep. 


Price, delivered, $13.00. 

















Lawson on 
Presumptive 
Evidence. 


By JOHN D. LAWSON, LL. D. 








ARDLY any trial proceeds to its close 
without there arises some question 

as to presumptions to be indulged either 
of law or fact; and a lawyer often wins or 
loses a case because of a presumption 
either for or against him, as the case may 
be, such as presumptions of regularity and 
innocence, of continuance and uniformity, 


of life or death, of survivorship, identity, 
intent, payment, and many others. No other 
work covers this important subject so ex- 
haustively and so masterfully. 

Latest edition, published in one large 
volume of 710 pages. 


Price, delivered, $6.00. 











Robbins on 
American 
Advocacy 


By ALEXANDER H. ROBBINS, 
EDITOR CENTRAL LAW JOURNAL. 


O OTHER work ever attempted to 
cover the whole field of advocacy 


All questions of forensic practice and tac- 
tics, the preparation for trial, the selection 
of juries, the examination and cross-exami- 
nation of witnesses, addresses to court and 
juries, briefs and successful methods of ap- 
peal. The closing chapters for the first 
time codify the rules of professional] ethics, 
and in the last chapter many suggestions 
are offered as to professional compensation 
and advertising. Every law office should 
own a copy of this work. 

Latest edition, published in one vol- 
ume of 309 pages and bound in sheep. 


Price, delivered, $2.50. 

















ALL FOUR BOOKS (if taken in one order cash in advance) $18.50. | 





CENTRAL LAW JOURNAL CO 


118 N. THIRD STREET, ST. LOUIS, MO. 














Wiiaad 


Don’t Incorporate 


unitil you have first written us for a copy of the laws of Arizona, now universally con- 
ceded to be the most liberal in t’e United States ; private property exempt from corporate 
debts, no franchise tax, do business anywhere, cost very small, can commence business 


same day articles are received. 


Write for our pamphlet giving copy of the corporation laws of Arizona and detailing 
the many advantages of organizing thereunder. 


ACME INCORPORATING COMPANY. Corporation Agents, Organizers and Promoters, 
PHOENIX, ARIZONA. 





rAVE YOU A. 
COMPLETE SETOF 
CENTRAL LAW JOURNAL 








Most Valuable Set of 
Law Books for the Money Published. 


Price for full set, bound in half 
sheep, cloth sides, leather 
backs and corners, delivered... 


Single volumes, delivered..... $3.50 


If ten or more are needed 


write us and we will make you 
special price. 


ADDRESS: 


CENTRAL LAW JOURNAL COMPANY 


919 Olive Street, ST. LOUIS, MO. 


GET YOUR LAW JOORMLS, BUH 


bound: 
Half Sheep, cloth sides, leather back and 


corners, half year in a volume, per vol- 
ume, 3 A . - $1.00 


Full Law Sheep, half year in a volume, 
per volume, ‘ : 1.25 
Subscriber to pay transportation both ways. 

The expense of sending unbound numbers by 

mail is about fifteen cents for a volume, consist- 


$175. 


ng of a half year, and for returning same, when | 


bound, thirty cents. 
CENTRAL LAW JOURNAL ¢OMPANY, 
MT. LOUIS, "6 








It’s Beautiful in 
the Ozarks at 
Eureka Springs, Ark. 


In every direction you see pine-clad 
hills and clear blue skies. Would it uot 
make you feel better to get away from the 
smoke-laden atmosphere of the city, and 
get up in the Ozarks, where the air is 
pure, and drink the crystal water that 
bubbles from Eureka Springs? You can 
go, and without much expense. Round 
trip rate from St. Louis is $12.50 and rates 
at the Crescent Hotel range from $16.00 
to $30.00 a week. A book on Eureka 


Springs and a Pamphlet giving the rates 
at the hotels and boarding houses will be 
sent free on application. 





4 - D> JOHN SEBASTIAN, 
\ if Pass. Traffic Mngr 
| F R S C 0 Frisco Lines, 


St. Louis, Mo. 

















LEGAL DIRECTORY. 
CALIFORNIA 


‘ILLINOIs. * 


* "INDIANA, 
EVANSVILLE (Irs , Corp &Com. Law),.C. L. WEDDING 
IOWA. 


EUREKA, DENVER SEVIER 


PEORIA, HENRY C. FULLER 


WEBSTER CITY (! aw and Votiections’, WESLEY MARTIN 


MASSACHUSETTS. 
BOsTON (28 School St.) ; é J W. PICKERING 
MONTANA. . 
HELENA, P : 4 J. W. KINSLEY 
UTAH. 


BEAVER CITY GEO. B. GREENWOOD 








A NEW WORK ON 


INTERNATIONAL LAW 


EDWIN MAXEY, M.Dip., D.C.L. LL.D., 


Professor International Law, etc., University of W. Va. 





A thoroughly up-to-date treatise on the rules governing the relations of states. 

In clearness of analysis, simplicity of style, conciseness of expression, and forcible, convine- 
ing logic, the text is a model. The emphasis is very properly thrown upon PEACE and NEU- 
TRALITY rather than upon war, as is the case with most texts on international law. ‘The 
questions raised by the recent Russo-Japanese War are discussed with gratifying fullness and 
in an interesting, convincing way, as indeed are the other unsettled questions of international 
law which will demand the attention of the international conference which is to meet in the 
near future. THE CHAPTER ON CONTRABAND IS A BOOK IN ITSELF. 

THE ILLUSTRATIVE CASES constitute the best collection of leading cases to be found 
anywhere. These increase the value of the book to the student and general reader, as well as 
to the practitioner and the diplomat. 

The increased general interest in the subject of international relations, as evidenced by the 
recent formation of the American International Law Association, makes the present an oppor- 
tune time for the introduction of this able, readable and authoritative work. 

Professor Maxey is well known as a scholarly writer and his numerous articles in leading 
legal periodicals especially on International Law have attracted wide attention. 

The study of this subject has been of absorbing interest to him and his long experience as a 
teacher has well qualified bim to treat the subject in masterly style. 

The publishers confidently present to a}l interested in International Law this work, believ- 
ing it will be found to possess all the requirements of the Lawyer, Diplomat, Teacher or Sindent. 


1 Large Volume, Law Sheep, about 800 Pages. Price, $6.00. 
PUBLISHED BY 


The F. H. THOMAS LAW BOOK COMPANY. 
sT. LOUIS, MO. 











Business Attorney ap ra 


— Eldorado Springs 


Attorneys at Law. 








Hidden away in the foothills of th> North- 
ern Ozarks’ slopes, in the midst « f green 
forests, lies Eldorado Springs, Mo., au 
ideal health and pleasure resort. Since 
the discovery of its now famous Springs, 
thousands have received benefits from the 





I am New York representative for 





lawyers practicing elsewhere. healing waters, and have gone away elo- 
quent testimonials of their curative prop- 
erties. 
| SELECT ALL MY OWN CLIENTS. LET ME HELP YOU baring the summer season, excursion 
ckets will be sold to orado Springs at 
SELECT SOME OF YOURS, . . 
EXCEPTIONALLY LOW RATES 
- . To those seeking a quiet, ideal place in 
I have been engaged in this work which to spend a summer vacation at 
e a2 ° a minimum expense, Eldorad). Springs 
(which I originated) nearly nine offers many attractions. ‘ 
years. My business has grown every Booklets and full particulars as 
to train service, rates, etc., may 
year because lawyers I represent be had of any M., K. & T. Agent, 
ssin 
recommend others to employ my cl nates ett ( 


W. S. St. GEORGE, 


services. Gen’! Passenger and Ticket Agent, 
ST. LOUIS, Mo. 


Modus Operandi mailed to lawyers desir- 
ing to increase or create a commercial practice. 


Send references to 


Bradford Arthur Bullock, 
18th Floor, St. Paul Building. NEW YORK. 























